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Introduction

There have been a

lot

how

of debates about

natural resources should be used.

Environmental controversies more often than not go extreme. "Some people have
accused environmentalists of being quick to accuse their opponents in business of having
vested interests."' They further criticize environmentalists that "the whole aim of their

environmentalism
safety

is

to

—by menacing

it

keep the populace alarmed

—and hence clamorous

with an endless series of hobgoblins,

all

be led to

to

of them imaginary."

On

the contrary, those fervent critics of environmentalism have been attacked of being

cornucopians

who

don't care about the depletion of natural resources. Domestically,

environmental disputes often arise between environmental groups and manufacturing

companies. "At the heart of global environmental politics
versus developed areas, or North versus South equity."

economic and environmental

disparities

community, more scholars are trying

is

the issue of developing

In addition to the discussion of

between the rich and the poor
to deal with the

in the international

environmental issues with an

intertemporal notion. Intergenerational equity has gained a lot of attention and

incorporated into a

lot

century

was

focused

on

boundary

rivers,

environmentalists and scientists to have "world
global

'

has been

of legal instruments.

"The subject matter of international environmental agreements
this

it

commons, such

as the high-level

ozone

fishing

rights,

community begin
layer,

in the first half

and

of

protection

to address the protect

and protect of particular valued

Environmental Scares: Plenty of gloom, The Economist, Dec. 20, 1997,

at

21

'Id.

Dan

Tarlock, Environmental Protection: The Potential Misfit Between Equity

L. Rev. 871 (1992).

and

Efficiency, 63 U. Colo.

animal species."

It

took decades of warnings from resources located within countries that

are of concern to the international

community."

With conventional norms of
with these

issues.^'

international law, however,

For decades, international legal experts have

these problems. Increasingly, "notions of equity or fairness
pollution in

all

it

is

not possible to deal

tried to find a solution for

became agreements

to control

environmental media, conserve habitats, the focus of pointed conflict

in

the negotiation and implementation of international environmental instruments."
It

is

not easy to define notions of equity in the system of international law,

however, since equity raises

all sorts

of

political, social,

and economic questions about

Q

the distribution of environmental protection.

Equity has

long history. In the

its

chapter of this paper, notions of equity in

first

conventional international law will be discussed.
equity based
quite a

upon

few cases

It

must be more helpful

the history of the term since the issues relating to equity

to understand

were raised

in

in the past.

In the second chapter, by discussing environmental equity in the United States,
the only remaining superpower and the largest

economy

in the world,

I

will try to see the

future of equity in international environmental law. Environmental equity issues in the

United States are good sources for the discussion of the notions of equity in international
environmental law

when

there

are

few countries where

the

notions

of equity

in

environmental law are actively discussed. The discussion of environmental equity in the

United States

is

divided into two separate parts. The

on environmental equity movement

that

is

intergenerational equity. But provided that this

Anthony D'Amato

&

far

first

part of the discussion

from

being

close

to

is

addressing

movement could be developed

Kirsten Engel, International Environmental

Law

Anthology

4,

focused

into the

(Anderson Publish

Co., 1996).

Ud.
Id. at 6. "The traditional norms of equity that has formed the basis of numerous environmental accords is
one of national sovereign rights to exploit resources within a country's jurisdiction or control, combined
with rights to shared or common resources on a first-come, first-served basis." Id.
^
Id at 5.

3

protection of the interests of future generations,
issues in the United States.

The second

it

is

not unnecessary to review the equity

of the discussion, which appears

part

in the third

chapter focuses on supporting intergenerational equity.
In the third chapter, based

upon

international legal instruments that incorporate

the notions of intergenerational equity to solve the problems of intertemporal inequities in
the distribution of resources,

I

will discuss the

emerging issue of intergenerational equity.

There are not many court cases brought for the purpose of addressing intergenerational
inequities.

Therefore, the supporting materials are

international legal instruments,

some of which

mostly law review

are soft laws

articles

and

and others are legally binding

international agreements.

However,

it

is

not sufficient to confine a theory of intergenerational equity to the

relationship between present and future generations. Therefore, in the fourth chapter,
will briefly discuss intragenerational equity,

and obligations

to intergenerational equity.

not going to be dealt with in as a detailed

which has a

The discussion of

way

it

of planetary rights

intragenerational equity

as intergenerational equity.

taking into account the fact that if intergenerational equity
term,

parallel set

might not be hard to convince that inequities

is

I

It is

is

because,

established as a stable legal

in present generation should

be

straightened out.

Robert W. Collin, Equity as the basis of implementing sustainability: an exploratory essay, 96 W. Va. L.
Rev. 1173, 1176(1994).

Chapter

Notions of Equity

The term "equity"

is

in

I

Conventional International

interchangeable with "justice". Equity

Law

is

said to be associated

with "fairness, impartiaHty, and equahty of treatment."^ The issue of equity

way

attached to law, sometimes in the

that

compensates for

it

legal

is

always

shortcomings or

stands opposite to law.

The question concerning
Each

legal

the relation

between law and equity has a long

system has to come to grips with equity. '°

If

we

history.

trace the history of equity,

we

can reach the ancient time from which equity "the concept of aequitas whose meaning

is

to correct or overrule strict law"

was

meanings of the term

have always oscillated between the two poles of the

By

concept."

we

'equity'

derived."

It

has various meanings. "All the various

studying the origins of the Greek version and

can trace "the lexical complexity of the term."'^

problem of this term, however, we turn
of the one-thousand-year

Ruth Lapidoth, Equity
international law?, 81

"When we

version of the term,

study the legal-historical

concept of aequum and aequitas in the light

Roman law experience."

in International

Am.

to the

Roman

Soc'y

Int'l

Law

in

Equity in international law,

Is there

a role for equity

in

L. Proc. 126, 138 (1987).

''Id.

Karl-Heinz

Roman

Ziegler, Aequitas

International Law,

and

Equity: Equity in Civil

The Harry and Mchael Sacher

Comparative Law, 1997 at 49-50.
''
Arnaldo Biscardi, id. at 1. He says

that,

Law and Mixed
Institute

for

Jurisdiction: Aequitas in

Legislative

Research

and

"on one side, equity understood as the essence of the law and, on

the other, equity understood as the antithesis of positive law."

Id.

The author gives an etymological study of the term. He says that the reason why the term has two
strikingly different meaning is that it has two roots: Greek and Roman. For example, "Homer, both in the
Iliad and in the Odyssey, uses the Greek term of equity.. .in the sense of appropriate, expedient, opportune;
'^

Id.

Herodotus

in the

sense ofjust and equitable, as antithesis to the strictness of justice in the abstract and of

application in a concrete case. In the light of the one-thousand-year

aequitas could be understood as antithesis of positive law."

Roman

its

law experience, aequum and

Id.

See also Joseph Hendel, Equity in the American courts and in the World Court: Does the end
justify the means?, 6 Int'l & Comp. L. Rev. 637, 640 (1996). "Although Rome embraced Aristotle's
formulation of equity, the Roman understanding of equity experienced further development. The
Id.

at 7.

5

There are two ways of understanding the term

been adopted by some
existing

legal

norms, and aequitas as an objective ideal

new norms and

of justice

to the sense

felt in

with law that have

substance and intrinsic justification of the

jurists: "nec/uilas as the

determining the creation of

conform

in its relation

at

which the law aims,

the modification of those that

the social conscience."'"^ "Aequitas

of the new law; and when the new rule

is

strengthened or the

the old surviving rules remain, so to speak,

new

embalmed, and

is

do not yet

the vital fluid

institution takes root,

ius

aequum

victoriously

replaces ius strictum"

Although
characteristics,

it

has

equity
in the

is

been

common

accepted

each

in

law system where

legal

it

system

with

its

own

has played a significant role.

"Notwithstanding the fact that no judicial concept of equity existed in the England of the

Anglo-Saxons,

Rome

had a tremendous impact on the development of the English
According

of equity."'

tradition

to

Black's

Law

Dictionary,

administered according to fairness as contrasted with the

common

law."'^

We

can base

its

fair in

is

"justice

formulated rules of

origin "on a system of rules and principles,

originated in England as an alternative to the harsh rules of

based on what was

strictly

equity

which

common law and which were

a particular situation."

There are several functions that equity plays. Professor Sohn summarizes the
fiinctions

of equity.

He

says that equity "(1)

fills

the gaps in the

law (praeter legem);

(2)

provides the basis for the most just interpretation (infra legem); (3) provides basis in

moral principle for making an exception to the normal application of a rule of

compartmentalization of

Roman law was separation of "the law common to all nations" (ius gentium) from
Roman citizens" {ius civile). As Roman law developed, "equity. ..came to be

"the law promulgated for

associated with the tradition of natural law" {ius naturale)."
'^

'^

Id at 9

See also Joseph Hendel, Equity
means?, 6
'*

Id.

Id. at 8.

Black's

''Id

Int'l

Law

&

Comp.

Dictionary 484

American courts and
640 (1996).

in the

L. Rev.'637,
(S'^ ed.

1979).

in the

World Court: Does

the

end justify the

6

international law {contra le^em)\
in a

way

that

may

(4) provides a basis

ol"

disregard existing law (ex aequo et bono)."

Even though

international law,

it

deciding an individual case
"

the Statute of the International Court of Justice does not expressly

word equity

uses the

and

38(2) of the statute with reference to the sources of

in Article

has been widely recognized

a certain degree equity

is

among

part of international law.""

international legal experts that to

Article 38(2) of the Statute of the

International Court of Justice expressly stipulates the application of "general principles of

law recognized by civilized nations" and provides

power of

not prejudice the
parties agree

on

that."

States, the

the Court to decide a case ex

When we

such as the United States.

that the provision

say "civilized nations,"

Some people may

most powerful country

in the

disagree with

is

selected as a country of

bono,

et

article shall

in case the

we

are referring to countries

this.

But excluding the United

world as a civilized nation might be equivalent

completely denying Article 38(2) of the Statute. In the

United States

aequo

of the

example

later

to

chapter of this thesis, the

to give a help to understand the trend

of

intergenerational equity in international environmental law. Providing that the Statute of
International Court of Justice apply general principles of

law recognized by

civil nations,

paying attention to the development of intergenerational equity and equity movement in
the United States

is

Because of lack of
interpretations

not a waste of time.
official definition

of the uses of equity on the basis of domestic

international legal cases.

Oscar Schachter

summarized the uses of equity
1

L.

.

of equity, scholars have come up with their

is

one of them, who

is

legal

own

system and

said to have clearly

as follows:

Equity as a basis for "individualized" justice tempering the rigors of strict law.

Sohn, The role of equity in the jurisprudence of the International Court of Justice, Melanges Georges
303 (B. Dutoit and E. Grisel eds. 1984).

Perrin,
^'

Louis Henkin, R. Pugh,

O

Shachter, International

For more discussion of this term, see

id.

at

Law

1

14 (3"" ed. 1993).

308. According to Pr. Sohn, the International Court of Justice

has clearly distinguished between principles of equity and equity ex aequo

et

bono under

Art. 38(2) of the

Court's statute and between equitable principles in international law and equity in domestic law.
^^

Id.

Henkin, supra note 21. "Even though national law principles cannot ipso facto be international law, one

view

is

that they

must receive the imprimatur of State consent through custom or

international law." Id.

treaty in order to

become

2.

Equity as consideration of fairness, reasonableness and good

3.

Equity as a basis for certain specific principles of legal reasoning associated

lailh.

with fairness and reasonableness: to wit, estoppel, unjust enrichment, and

abuse of

rights.

Equitable standcirds for the allocation and sharing of resources and benefits

4.

(notably, in boundary delimitation).

synonym

Equity as a broad

5.

economic and

It is

for distributive justice used to justify

not difficult "to find in rules of law expressions

[in

'

many

In

reference of equity one of which

The preamble of
[the seas'

is

'appropriate,'

faith,'

international instruments, however, there

the 1982 U.N. Convention on the

Law

economic order" and

to

"the

to "the realization

of the Sea.

adjective form. In a

of a just and equitable international

of justice and equal

principles

"equitable" clearly denotes the principle of equity

is

spite

number of modem cases decided by

mentioned partly "because
discretion to decide cases

in international

on the basis of

The word

of the fact that "equitable"
the ICJ, equity

law judges and

is

more

it

is

in international

law are generally

the basis of national laws. Naturally, judges

Louis Sohn

e( al. Is there

a role for equity

states.

and

Soc'y

more

is

still,

Int'l

the

formulated on

arbitrators are often confronted

Am.

an

argued that more

Therefore, the law

in international law?, 81

is

clearly

arbitrators are granted

Even though

equity."

77

rights."

actors other than states should be admitted to international legal procedure,

^^

express

is

the convention refers to "the equitable and efficient utilization of their

and oceans'] resources,"

major actors

for

municipal courts] that

necessarily refer the judge to equitable considerations, e.g., 'good
'reasonable,' 'adequate.'"

demands

and redistribution of wealth.^"*

social arrangements

with

L. Proc. 126, 139-

140(1987).
-^

Id. at

140.

The author mentions other treaties, which clearly refer to equity. For example, in the 1979
Agreement Governing the Activities of States on the Moon and Other Celestial Bodies (article 1 1(7)); in
the 1973 International Telecommunication Convention (article 33(2)); in the 1969 Vienna Convention on
"

See

id.

Law of Treaties (article 44(3)(c); and in the 1975 Helsinki Declaration on Principles Guiding Relations
between Participating States in the Conference on Security and Cooperation in Europe (part V), the
references of equity could be found. Id.
"^^
See e.g. The division of water from the Meuse (Netherlands v. Belgium), P.C.I. J., Ser. A/B, No. 70;
North Sea Continental Shelf Cases, (Federal Republic of Germany v. Denmark; Federal Republic of
Germany v. Netherlands) 1969 I.C.J. 3; Continental Shelf Case (Tunisia v. Libya), 1982 I.C.J. 18, Case
Concerning the Delimitation of Maritime Boundary of Gulf of Maine (Canada v. U.S.), 1984 I.C.J. 246;
Continental Shelf Case (Libya v. Malta), 1985 I.C.J. 13; and more.
the

8

differences

among

states in a legal opinion. In that situation

judges and arbitrators are

inclined to invoke equity to muster universal consent.

When

the International Court of Justice used equity as a source of law in the North Sea

Continental Shelf cases, the Court meant that "[a] general principle of law has. ..become
established,

which the law of nations could not

legal relations

between nations on equity and

equity used by the Court, equity

is

law

"to balance

justice.

from accepting, and which founds

"^'^

According

to the description

of

a "direct emanation of the idea of justice" and a

"general principle directly applicable as
international

refrain

law" which should be applied as part of

up the various considerations which

"The ICJ further held

order to produce an equitable result."

it

regards as relevant in

that there

were no

rules as to the exact weight to be attached to each element in a case, but that equity

rigid

was

not an exercise of discretion or conciliation or the operation of distributive justice."^' In
the Diversion of

Water from the Meuse Case, Judge Hudson expressly expressly applies

"general principles of law recognized

by

principles of acquiescence and estoppel.
link with delimitating maritime areas

civilized nations"

with linking equity with

In other cases, the Court mentioned equity to
or applied equity to the conservation of fishery

resources to achieve an "equitable solution derived from the applicable law."^^ Equity can
therefore operate as a part of international law to inform the application of a particular
rule.

^^

See Sohn

I.C.J. 3,
^^

et ai,

supra note 25 (citing North Sea Continental Shelf (F.R.G.

v.

Den., F.R.G

v.

Neth.), 1969

140 (Feb. 20)).

Id. (citing

Continental Shelf Case,

I.C.J.

"Division of the Waters from the

Rep. 1982, 18). See also the individual opinion of Judge Hudson

Meuse Case," recognizing

equity as "a part of international law,"
PCIJ Rep., Ser. A/B. 70, at 76-77 (1937).
^'
See id. And also, see Continental Shelf Case, ICJ Rep 1982.
'"
The Diversion of Water From the Meuse Case (Netherlands v. Belgium), supra note 28.
" See Gulf of Maine Case, ICJ Rep 1984, 246 at 305 for more discussion of Judge Hudson's individual
in the

opinion.
^"^

Tunisia/Libya Continental Shelf case ICJ Rep. 1982, 18.

Chapter

II

Challenges to Traditional Notions of Equity

As Schachter

noted, equitable standards are applied to the allocation and sharing

of resources and benefits.
dealing"

those

is

losing

its

who have and

economic indicators

^

"Equity" in the sense of "fairness, impartiality, evenhanded

characteristic

of the human condition.

"[G]aps in equity, between

those have not, are widening as measured by virtually

—whether a global

scale, or regionally, or country

all

social or

by country, or

locally."^^

The world

is

thought be relatively richer that

the United Nations Conference

looked

at differently.

grim when
any time

it

was

The

it

used to be, say, decades ago. But

on Social Development, held

in

Copenhagen

in

1995

picture of life in the poor countries painted by the Conference

said that there

were more poor and hungry people

in the

world than

at

"Even though food production may have increased, there are more

in history.

starving people than ever before."

^^

Fisheries Jurisdiction Cases, ICJ

^^

Henkin, supra note 2

"

Rep 1974,

p. 3 at 33.

1

Peter Thacher, Equity under change, 81

Am.

Soc'y

Int'l

L. Proc. 126, 133 (1987).

The United Nations General Assembly in its report prepared by the World Commission on
Environment and Development declared that "the imbalance of present world economic conditions makes it
extremely difficult to bring about sustained improvement in the world's environmental situation." It further
noted that "since mass poverty is often at the root of environmental degradation, its elimination and
^^Id.

ensuring equitable access of people to environmental resources are essential for sustained environmental

improvements." See United Nations World Commission on Environment and Development

.

Our Common Future

8

(1987).
^^

James H. Weaver et al., Achieving Broad-Based Sustainable Development 5 (Kumarian Press 1997).
Sohn et al., supra note 25, at 133. See also. Weaver et al. supra note 39, at 5. It is said that approximately
700 million people go to bed hungry each night. Malnutrition in the young creates permanent, irreversible
brain damage so that malnourished children grow up to be less than fiilly human. This occurs at a time
when the world produces enough food for everyone, and the problem facing many countries is food
surpluses. Id.

10

Even though equity has enjoyed sustained acceptance

by lawyers throughout

history and has settled in national legal system prominently,

"concerns about equity

have become the focus of pointed conflicts

and implementation of

in the negotiation

international environmental legal instruments.""*

equity are under challenge and

new ones

on the new notions of

reluctant to agree

is

It

said that traditional notions of

are being formed.
^

equity.

"The

But,

still,

countries are

traditional notion

of equity that

has formed the basis of numerous environmental accords

is

one of national sovereign

combined with

rights to exploit resources within a country's jurisdiction or control,
to shared or

common resources on

But with

development,

""^^

a first-come, first-served basis.

this traditional notion

of environmental degradation.
"this

rights

we

of equity,

cannot solve the imminent problems

While more countries join

in

the

global

trend

of

expansion of economic activity has also been associated with global

climate change, deteriorating air and water quality, rapid rates of deforestation, and
significant losses of species

ways

and

are found to break the link

biodiversity."'*^

According to the World Bank, unless

between economic growth and pollution,

it

argues tens

of millions of people could get sick or die each year from industrial pollution.

World Bank estimates
There

"

is

a danger that

Law

Black's

that

will take place in all countries

in the federal

and

English equity doctrine remains intact." Id See also, Hendel, supra note 17,
*^

on the

Dictionary, supra note 18, at 485. "Even though the courts of equity were abolished in the

United States after the procedural merger of law and equity
''"

2030.'*

world output could increase by a factor of three by

economic development

The

Hendel supra note

1

7, at

at

state courts, the

substance of

643.

643

Winfi-ied Lang, Sustainable

Development and

International

Law

17

(Graham

&

Trotman/Martinus

Nijhoff 1995).

See

id.

See

id.

At the 1992

UN

Conference on Environment and Development (UNCED), countries were deeply

divided over questions of equity.

While they agreed that environmental protection and economic
development were compatible through sustainable development, they disagreed about who should pay for it
and how it would cost. Id.
""^

Anthony D'Amato

e( ai, International

1996).
'^

Weaver

'Ud
''Id

et al.,

supra note 39,

at 5.

Environmental Anthology

at

5-6 (Anderson Publishing

Company

1

environmental backs of the poor communities.^

More

not possible to solve this problem.

is

or environmental justice

is in

Environmental Equity

in the

It is

traditional notions

than ever, the

of equity,

it

norm of environmental equity

demand.

great

United States

helpful to look at the U.S. legal system to discuss the issue of environmental

equity since the United States

and cultures.
role in the

With the

And

is

famously known as a melting pot or a mosaic of all races

as the only remaining superpower in the world, the U.S. takes a leading

development of international environmental

legal.

It

is

not only due to that

reason, but also a practical reason since most of the books and law review articles dealing

with environmental equity came from American scholars on the basis of their country's
legal system. Therefore,

movement

in the

it

must be

interesting to take a look at the environmental equity

United States.

The Environmental Equity Movement
Environmental equity"
case of environmental equity

^°

Lang, supra note 43,

^'

is

an increasingly discussed topic

movement commonly

cited

by

in the U.S.

The

first

legal writers occurred in

at 17.

There are some controversies over the term

in the

U.S.

Some

scholars use the term "environmental

But we can make a distinction between environmental equity and
justice. Equity typically refers to the distribution of amenities and disadvantages across individuals and
groups. Justice, however, focuses more on procedures to ensure fair distribution. Fairness refers to where
one group or individual disproportionately bears the burdens of an action, see Rae Zimmerman, Issides of
Classification in Environmental Equity: How We Manage Is How We Measure, 21 Fordham Urb. L.J. 633,
justice" or "environmental fairness."

n.l (1994).

All

See also, U.S. Environmental Protection Agency,

Communities 2 (1992). According

an important goal

in a

to

EPA

democratic society.

It

1

Environmental Equity: Reducing Risk for

(Environmental Protection Agency), environmental equity

is

involves ensuring that the benefits of environmental protection

communities and an environmental policy-making process that allows the concerns of
communities to be heard, understood, and addressed. Id.
But see Robert W. Collin, Review of the Legal Literature On Environmental Racism, Environmental
Equity, And Environmental Justice, 9 J. Envtl. L. & Litig. 121, 128 (1994). The author cites Professor
Lazarus to say that even though issues of environmental equity/racism have been published in social
science journals for two decades, law reviews only began covering the issue a few years ago. Professor
Lazarus said that until very recently, the legal academic community has paid relatively little attention to
these emerging issues of environmental justice; this absence of legal commentary contrasts sharply with the
growing literature in other academic and popular periodicals, with the more recent efforts to increase
awareness of environmental justice concerns within government, and with the filing of lawsuits derived
from such concerns in the context of formal litigation, see id, n.21.
are available to all
all
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Warren County, North Carolina

in

1982.^^ I'hirty-two-thousand cubic yards

African American community of Afton.

ol"

toxic

PCBs were

disposed of

Walter

Fauntroy and other delegates of the community prevailed upon the U.S.

H.

in the stable

Government Accounting Office (GAO)

HPA

in

to study the siting

Region IV. ^"^ Accordingly, the

GAO

made

"

Reverend

of hazardous and toxic wastes

a report

named

the

Siting

of

Hazardous Waste Landfills and Their Correlation with Racial and Economic Status of
Surrounding Communities, which concluded

that African

American populations were

positively correlated to commercial waste treatment facilities or uncontrolled waste sites

Region IV. ^^ The

in

final report.

Toxic Waste and Race

in the

United States came to the

conclusion that the poor of all races were more likely than middle class and upper income

groups to

live in close

more prominent a

proximity to hazardous waste

sites,

but that, "race

was

consistently

factor in the location of commercial hazardous waste facilities than

any

other factor examined."
It

took several other events that formed the basis of national attention of

Americans

to the issue in addition to the first case

above. For example, Greenpeace in

concluded that
incinerators

"Mat

"the

percentage

was 89% of

its

of environmental equity mentioned

published report on incinerator siting practices

of minorities

in

the

United

States

with

existing

the national average, and that communities with proposed

132.

''Id
'^

Id.

(citing

U.S General Accounting Office, Siting of Hazardous Waste Landfills and Their Correlation

with Racial and Economic Status of Surrounding Communities (1983)).
'^
See Robert Percival et al, Environmental Regulation 446-447 (2"** ed. 1996), citing Toxic Wastes and

Race in the United States: A National Report on the Racial and Socio-Economic Characteristics of
Communities with Hazardous Waste Sites sponsored by the United Church of Christ for Racial Justice, it is
said that the pattern found in the South is as follows: (1) Race proved to be the most significant among
variables tested in association with the location of commercial hazardous waste facilities, with household
income being second; (2) Communities with the greatest number of commercial hazardous waste facilities
had the highest composition of minority residents; (3) Three out of five largest hazardous landfills in the
United States were located in predominantly African-American or Hispanic communities. These three
landfills accounted for 40 percent of the total estimated commercial landfill capacity in the nation; (4)
Three out of every five Black and Hispanic Americans lived in communities with controlled toxic sites; and

The location of uncontrolled toxic waste sites suggests an inordinate concentration of such
African-American and Hispanic communities. Id.

(5)

sites in
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incinerators had minority populations

wake of

this report, scholars

and published

came

to

60%

higher than the national average."

pay their attention to the seriousness of the issue

articles regarding the issue in

law reviews.

The Environmental Protection Agency Science Advisory Board, urged
target

EPA

to

environmental protection efforts based on the opportunities for reducing the

its

most serious remaining
target

In the

(EPA, 1990).

In response,

on those environmental problems.

efforts

its

risks

EPA

When

began

EPA

the

examine and

to

examines the

environmental problems with regard to equity, they target problems which "pose the
greatest risks nationwide to

human

health and the environment, using comparative risk

analyses to rank environmental problems according to severity."

EPA now

employs

to prioritize environmental efforts

target the problematic sites. ^'

Mexico got

The Chesapeake Bay,

prioritized attention

from the

EPA

One of the approaches

based on risk

is to

geographically

the Great Lakes and the

Gulf of

because of the environmental problems

faced by those areas based upon geographical targeting.

However, when

EPA

addresses

environmental equity issues, they broadly depend on race and ethnicity ^^. In the face of

unequal distribution of hazardous waste

rising concerns over the

EPA

responded to the movement by creating the
July of 1990

when William K.

Reilly

facilities,

"the

EPA

Environmental Equity Workgroup in

was the Administrator of the

organization."^"^

The

purpose of organizing the group was "to assess the evidence that racial minority and low-

income communities bear a higher environmental
population, and consider what the

^*

Id.

See Pat Costner

Report
^'^

(

1

&

EPA might

risk

burden

do about any identified

than

the

general

disparities."^^

Joe Thorton, Playing With Fire, Hazardous Waste Incineration:

A

Greenpeace

990).

EPA, Environmental Equity

1

(visited

Mar. 23, 1998)

http://www.epa.gov/oppeinet/oppe/f...isk/history /equity/chapter l.txt.html.
''Id.

See

id.

''Id
see Rae

Zimmerman,

Issues of Classification in Environmental Equity:

Measure, 21 Fordham Urb.
cases, the definitions

EPA

L.J.

633, 635 (1994).

When EPA

of race and ethnicity are based on Census

Equity Report, supra note 59,

at 2.

How We Manage

Is

How We

takes into account race and ethnicity, in most
data, see id.
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Finally, President Clinton issued an executive order to all Federal agencies to

ensure that their policies and programs do not
minorities.^^ All

known

environmental harm on the poor and

Federal agencies are required by this executive order to develop a

comprehensive measure

to

promote environmental equity. The way

of environmental risks

to the issues

inflict

among

as the issue of environmental equity.

that agencies

a racial or cultural group has

The executive order

respond

come

to

be

will also require federal

agencies to work together on issues of environmental equity and require the analysis of

census and pollution data within one year of
collection

is

its

Apparently, effective data

collection.

important to decide whether a group of people

is

environmentally more hurt

than any other groups.

Congress also considered the enactment of new environmental
12, 1993, Representative

policies.

On May

John Lewis introduced the Environmental Justice Act of 1993

and several other senators introduced a similar

bill.

Both

bills are

considered to share

four basic characteristics that are designed to reduce environmental inequities.

purpose of these

bills is to identify,

The

and rank by county, the amount of toxic chemicals

released into the identified counties' environment.

The

bills

suggest relevant agencies to

"use the data to designate the one hundred counties with the highest releases of toxic

chemicals as 'environmental high impact

areas,'

and do further research on the nature and

extent of health impacts from exposure to toxic chemicals.^'

The

bills also require toxic

chemical permit holders in environmental high impact areas to decrease discharges

^^

Exec. Order No. 12,898, 59 Fed. Reg. 7629 (1994); see also John H. Cushman,

Jr., Clinton to Order
N.Y. Times, Feb. 9, 1994, at A 1, A 13. Even though the executive order
itself only defined how future plans would be made, it could lead to profound changes involving the siting
and expansion of environmentally sensitive facilities. This Executive Order calls on federal agencies to
develop strategies to prevent disproportionate effects on poor populations. See page 4 No. 5 DOJ Alert

Action to

Undo

Bias

in Pollution,

1

(1994).
^^

Collin, supra note 8, at

See

id.

1

182.

Senators Moseley-Braun,

introduce an environment justice

''Id
''Id
''Id

Ben Nighthorse Campbell, and John Chaffee joined together

bill. Id.

to
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and provide technical assistance, or grants for technical assistance,

substantially

in

environmental high impact areas.

Above

all, it is

judicial interpretation

most

likely to be appropriate to consider judicial

the best source of law. There are a

is

The following cases were

this issue.

selected

among

a

list

remedies since

number of cases

relevant to

of cases that Professor Denis

Binder compiled with regard to environmental equity cases.
In

Bean

v.

Southwestern Waste Management Corp., the plaintiffs sought a motion

for preliminary injunction

Department of Health

and a restraining order

to

to challenge the decision

grant a permit to Southwestern

Waste Management

predominantly minority neighborhood.^'* They based their arguments on

The

plaintiffs

to the

the court based

was minority population
statistical

court

in

a

statistical data.'''

argued that the permit by the Texas Department of Health to grant a permit

company was motivated by

Even though

by the Texas

its

racial discrimination in violation

analysis

statistics

on the

statistical

evidence adduced one of which

derived from census tract data, the court held that the

evidence did not adequately prove discriminatory

would have denied the permit,

likelihood of proving that

purposeful discrimination.

been "insensitive and

if

intent.

It

means

that the

the plaintiffs had established a substantial

TDH's decision
The court found

illogical

of 42 U.S.C.s 1983.^^

to

issue

the

permit was motivated by

that the decision

of

TDH

seemed

to

have

m79

''Id.
^^

See Collin, supra note 52, at 134 n. 55.
Bean v. Southwestern Waste Management Corp., 482 F. Supp. 673 (S.D. Tex. 1979), affd without
opinion, 782 F. 2d. 1038 (5"' Cir. 1986). See id. at 674 for the reason why plaintiffs filed their complaint
and Motion for Temporary Restraining Order and Preliminary Injunction.
See id. at 674 n.l. Approximately twenty-five witnesses testified and eighty exhibits were received into
^"^

evidence.

''M
''^

at

Id.

See

675.

See Id a/ 681.
''Id
''Id.

also,

id.

at

677.
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In l{ast

&

Bibb Twiggs Neighborhood Association

Zoning Commission,

plaintiffs

v.

brought an action challenging county planning and

zoning commission's decision to allow creation of private

They argued

community.
landfill in

census

tract

Macon-Bibb County Planning

landfill in

commission's decision

that the

was motivated by race

to

discrimination.

plaintiff failed to

prove that there was discriminatory

Heights five-part

test,^^

"

an African-American

allow creation of private

As

in

Bean, however, the

Applying the Arlington

intent.

the court held that even though African-Americans are the

majority in the area and they were affected by the siting of the landfill, there

was no

clear

commission had previously approved

pattern of purposeful racial discrimination since the

a permit for a landfill in a primarily white neighborhood.

The court

in

R.I.S.E.

disproportionate impact by race,

Kay

held

"

although

was

fact

a

the plaintiffs did not prove an intent to discriminate

on

v.

that

there

in

the part of the defendants. Plaintiff R.I.S.E., Inc. (Residents Involved in Saving the

Environment)
the

is

a bi-racial

community organization formed

development of the proposed regional

Queen County

is

that is the subject

populated by approximately

go

^^

East Bibb Twiggs Neighborhood Association
706 F.Supp. 880 (M.D. Ga.), affd 896 F.2d 1264

^'

See

id.

of

The King and

this case.

percent of blacks and

fifty

percent of

go

In a furor over the private landfill,

whites.

fifty

for the purpose of opposing

at

set

up and operated by King Land Corp.,

v.

Macon-Bibb County Planning

(1

1* Cir. 1989).

&

Zoning Commission,

881.

''Id.
'^

Village of Arlington Heights v. Metropolitan Housing Development Corp.,

429 U.S. 252, 265, 97

555, 563, 50 L.Ed.2d 450, 465-65(1977). In Village, the court set out a five-part

test to

S.Ct.

prove whether a

intent. The five factors a court will examine
whether the impact of the official action falls more heavily on
one race than another and cannot be explained in any other way besides race; (2) the historical context of
the decision; (3) the sequence of events immediately preceding the contested decision; (4) deviations from
normal decisionmaking processes; and (5) the legislative and administrative history of the particular
decision. See id at 266, 97 S.Ct. at 564, 50 L.Ed.2d at 465..
^'*
See East Bibb, supra note 80, at 887.

governmental action had a racially discriminatory purpose and
to determine if there

^^

R.I.S.E

V.

is

illegal

Kay, 768 F.Supp.

racism

1

are: (1)

144 (E.D. Va. 1991).

See id. at 148. According to the demographic analysis of county landfill sites based on a report
produced to the court, the racial composition of the area surrounding the landfill sites is predominantly
1

black. Id
''
'^

Id at 1145.
Id at 1148.
See id. at 149. "From
1

its

inception, the

King Land

landfill

was an environmental

disaster." Id.
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Defendant King and Queen County

Board of Supervisors implemented a zoning

ordinance and obtained an injunction
landfill.''"

King Land appealed

the adjacent property values

denied King Land's request.

"

prevent King Land Corp. from operating

Board of Zoning Appeal, but

to the

was

to

lost."

I

its

he decline of

main reason why the Board of Zoning Appeal

the

After the land

fill

in the

white community was closed

down

while other landfills predominantly populated by blacks were decided to be operated, the

King Land brought an

was

action, claiming that the decision of the

But the court held

unfair.^

that the plaintiffs did not

Board of Zoning Appeal

prove intent

to discriminate

on

the part of the defendant.*^"^

Although courts are not completely blind
as intent to discriminate

is

proven

"^

when waste

located in poor and minority communities,

it

is

^

a subject of

some

that the courts in the

above cases

didn't refuse to

the plaintiffs

from the beginning,

it

environmental equity issues as long

disposal facihties are disproportionately

phenomenon remain

debate.

to

said that the precise causes for this

However, taking
look

of bringing a

might not be a wild presumption

suit

account the fact

at the statistical data

plaintiffs alleging discriminatory intent will prevail. If so,

to the possibility

into

it

produced by

that in the future

will be a great leap forward

on behalf of future generations on the basis of

environmental equity.

Cases Concerned with Intergenerational Equity

The above cases

United States are mostly related to protect equitable rights

in the

of present American citizens
inequities.

See

who

are

There are some other cases

alleged to be suffering from environmental
in the

United States that could be relevant to

id.

''Id.

''Id
'^
Id

at

1145.

'''

Id. In this case, too,
'^

See R.I.S.E

v.

the court of R.I.S.E applied the five-point test of Arlington Heights. See

Kay, 768 F.Supp.

1

id. at

1

149.

144 (E.D. Va. 1991).

See Percival, supra note 57, at 448. The author particularly cites Bean v. Southwestern Waste
Corp., 482 F. Supp. 673 (S.D. Tex. 1979) in which it was argued that the distribution of

Management

locally undesirable land uses

was

the product not of racism but of other factors such as the desire of

poor communities for development and jobs.

Id.

many
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discussing the

of future generations

rigiits

in

terms of environmental protection. Even

though these actions were not brought into courts directly on behalf of the future
generations, they are indirectly related to discussing the notions of intergenerational
equity.

Lujan

In

Defenders

v.

environmental groups brought

of

Defenders

Wildlife.

of

of the

suit against the Secretary

Wildlife

and

other

Donald Model

Interior,

challenging and seeking to enjoin the application of a 1986 regulation promulgated by the
Secretary with the purpose of rescinding extraterritorial application of the Endangered

To

Species Act.

the suit, the Secretary responded

by moving

to dismiss the action,

claiming that the plaintiffs lacked standing required by the Constitution of the United

"The biggest issue

States.

in fact' that

was required

to

in this case

have

was whether the

legal standing in that type

could allege an 'injury

The United

of case."

Court for the District of Minnesota dismissed the action for the

District

to allege an "injury in fact.""" Defenders

of Appeals.'

"

by claiming

in fact"

extinction of threatened and endangered species.

Defenders of Wildlife

v.

Hodel. 658

F.

plaintiffs' failing

the District Court ruling by holding that the

agencies in countries visited by Wildlife Defenders'

ruling to the district court and,

States

of Wildlife appealed to the Eighth Circuit Court

The appeals court reversed

had demonstrated an "injury

plaintiffs

'^

plaintiffs

on remand, the

that actions of federal

members were

increasing the rate of

The appeals court remanded

district court

the

found that Wildlife Defenders

Supp. 43. 44-45 (D. Minn.). reVd, 851 F.2d 1035 (8th Cir. 1988). rex'dsub

Raymond A. Just, Intergenerational standing
under the Endangered Species Act: back the right to biodiversity after Lujan v. Defenders of Wildlife, 71
Tul. L. Rev. 597 (1996), for the discussion of the Lujan case is heavily depended on Just.
'^
See Defenders of Wildlife v. Hodel, 658 P. Supp. 43, 44-45 (D. Minn.), rev'd, 851 F.2d 1035 (8th Cir.
nom. Lujan

v.

Defenders of Wildlife, 804 U.S. 555 (1992). See

1988), rev'd sub

See
'°°

nom. Lujan

v.

Defenders of Wildlife, 804 U.S. 555 (1992).

id.

See 658

See

F. Supp., at 48.

id.

'°-5eeDefendersofWildlifev. Hodel, 851 F.2d 1035, 1036-37 (8th Cir. 1988).
To prove "injury in fact," "the plaintiff must have suffered an 'injury in fact'— an
interest."

That

injur>'

has to be concrete and particularized.

injury has to be "fairly

.

invasion of a legally protected

the injur}' has to be "actual or imminent, not

There must be "a causal connection between the injury and the conduct complained of"

'conjectural' or 'hypothetical.'"

The

And

.

.

trace[able] to the challenged action of the defendant,

independent action of some third

part>'

not before the court."

The

injury

must be

and not

.

.

.

"likely," as

th[e] result [of] the

opposed

"speculative." that the injury will be "redressed by a favorable decision." See Just, supra note 97, at 602.
^"^^

See id

at

1040.

to

merely

extinction

The appeals court remanded

thrcutcncd and endangered species.

ol'

ruling to the district court and,

proved "injury

in fact"

on remand, the

on the merits, holding

district court

that the

ESA

found

that Wildlife

the

Defenders

applied extraterritorially.'^^^

In the district court, the Secretary of the Interior failed to argue that the court

erred in

grant of standing and decision on the merits.

its

Therefore, the Secretary of the

United States Supreme Court, which granted

Interior appealed to the

Supreme Court of the United

States decided that an

component of standing [which]

is

controversy requirement of Article

ESA

plaintiff

must

certiorari. '^^

The

satisfy "the core

an essential and unchanging part of the case-orIII"

of the Constitution irrespective of congressional

intent in recognizing an individual's right to wildlife preservation via the citizen-suit
1

provision of the Endangered Species Act.

The Supreme Court held
fact."'°^

After

all,

OR

that the plaintiffs

is

decision of the Lujan court
to use the area in this

manner

requirements of Article

^^"^

'"^

is

that the plaintiff

"injury in

But

must

'

this

See id at 1040.
See Defenders of Wildlife

III

must also have concrete and

in

the

specific plans

'

ESA

plaintiffs

could more easily meet the standing

of the United States Constitution by representing future

argument

v.

The biggest impediment

in the future.

scholars suggest that

"

prove an

affected by the claimed violations for the purpose of observing or

studying endangered species inhabiting the area.

generations.

failed to

the Lujan Court held that in order to have standing, the plaintiff

use the area, which

Some

had

is

Hodel, 707

not strong enough to convince the courts that future

F.

Supp. 1082, 1083-84, 1086 (D. Minn. 1989), affd, 91

1

F.2d

117 (8th Cir. 1990), rev'd sub nom.
^

supra note 97, at 60 1
v. Defenders of Wildlife, 500 U.S. 915 (1991).
'°^
Lujan V. Defenders of Wildlife, 504 U.S. 555, 560 (1992) (citing Allen
see also Warth v. Seldin, 422 U.S. 490 (1975).
'

'"'

'°^

See

See

"° 5ee
"

Just,

See Lujan

id. at
/V/.

at

v.

Wright, 468 U.S. 737 (1984));

563-67.
564.

See Raymond A.

Just,

biodiversity after Lujan

v.

Intergenerational standing under the Endangered Species Act: back the right to

Defenders of Wildlife, 71 Tul. L. Rev. 597, 624 (1996). Just says that a plaintiff

can show better "(1) that he has suffered an actual or imminent injury, (2) that this injury is fairly traceable
to the defendant's conduct, and (3) that the injury is capable of being redressed by the judicial relief

20

generations have environmental

rigiits,

while most of the cases brought into court to

correct environmental inequalities.

Even though

the

Supreme Court has not addressed

explicitly the environmental

however, several justices have

rights of future generations,

in the past

willingness to be flexible in the standing requirements. Justice
1

dissent in the Sierra Club

1

expressed their

Blackmun argued

in

il

that

he would "permit an imaginative expansion of our

traditional concepts

of standing in order to enable an organization, such as the Sierra

Club, possessed as

it

of pertinent, bona

is,

purposes in the area of environment, to

argued

in his dissenting

wonder and know

its

litigate

opinion that people

and well recognized

environmental issues."""^

who have

attributes

and

Douglas also

frequented a place of natural

value should have standing to defend the inanimate objects there.

Douglas further proposed

Justice

fide,

that

standing

should

be

granted

to

"^

"inanimate

such as streams, trees and valleys for which a court could

envirormiental objects,"'

appoint a representative to voice the interests of that object, in
the judiciary appoints guardians

ad

much

the

same way,

that

litem for children, counsels for the indigent, and

executors for the deceased.

requested" as these were required in the Lujan Court, see Lujan

v.

Defenders of Wildlife, 504 U.S. 555, 560

M

(1992).
"^ We have already discussed cases concerning environmental equity.

Look

Lujan case.
"''

Sierra

Id. at

"^W.

at

Club

v.

Morton, 405 U.S. 758-9 (1972)(Blackmun,

742-3, 753 (Douglas,

750

n. 8.

J.,

dissenting).

J.,

dissenting).

at cases

mentioned before the

Chapter

III

Environmental Equity on the International Plane

The United Nations General Assembly

in

its

report prepared

Commission on Environment and Development declared
world economic conditions makes

improvement
poverty

in the world's

extremely

difficult

environmental situation."

"''
It

access

of people

environmental

to

resources

to

imbalance of present

bring

about sustained

further noted that "since

often at the root of environmental degradation,

is

equitable

it

that "the

by the World

its

mass

elimination and ensuring

are

essential

sustained

for

environmental improvements."
Since the United Nations Stockholm Conference on the
1972,

the world has put

much

attention

on the protection of the

creating a lot of international environmental instruments.

world

start to

constitute

Human Environment

But not

failing

environment

until recently did the

put some intensive efforts to discuss the issue of equity, which

the

focal

point

in

the

negotiation

in

is

said to

and implementation of international

environmental legal instruments.

"' Official Records of the General Assembly, Forty-second Session, Supplement No. 25 (A/42/25/ and
Corr.l),
''

Annex

II.

Report on the United Nations Conference on the

Human Environment

at

Stockholm,

11

I.L.M. 1416

(1972).
""

a

See Eidth Brown Weiss, International Environmental Law: Contemporary Issues and the Emergence of
81 Geo. L.J. 675, 679 (1993). Including bilateral and multilateral instruments (binding

New World Order,

or non-binding), there are close to nine hundred international legal instruments that have one or

more

significant provisions addressing the environment. Id.

See United Nations Conference on Environment and Development, Rio Declaration on Environment and

A/CONF.151/5/Rev.
(1992), reprinted in 31 I.L.M. 874 (1992) [hereinafter Rio
The non-binding legal instrument explicitly reflects the concern of equity by addressing
obligations intended to "decrease the disparities in standards of living and better meet the needs of the
Declaration], U.N. Doc.

1

Declaration].

majority of the people of the world"; provide treatment to "the special situation and needs of developing
countries particularly the least developed and those most environmentally vulnerable"; and recognize that
"in

view of the different contributions

differentiated responsibilities." See

to global environmental degradation,

id.

21

States have

common

but

22

When we
of equity. One

is

discuss "equity" in international environmental law, there are two types
intcrgenerational equity that

and our obligations

to

members of generations

is

related to the rights of future generations

them) and the other intragenerational equity

that

is

related to

existing today.

Intcrgenerational Equity
Definition

Even though

the belief that the present generation has an obligation to preserve

the Earth for future generations

well-known

to the public in

Rawls argued

that there is

is far

from new, intergenerational equity has not been

comparison

to intragenerational equity.'^"* In

an obligation for each generation to save for

its

1974, John

successors in

order to accumulate the material basis for a society of "just institutions."'"^ The idea of
intergenerational equity
social traditions.

"

was an

integral part

of

many of

the world's philosophical and

For example, philosopher Galen Fletcher says that

say that [we] have an obligation to clean up the [camping] site-to leave
as [we] found it-for the next person
if

X

am

a person

is

who wants

to

camp

I

am assuming

that question."

"

that rights

in her

P5
'

77

at least as

to

clean

Fletcher says that "[f]or any x,

then x has a right to a clean campsite...

and obligations are correlative,

Frofessor Edith

of intergenerational equity in the

'"^

at this site,

I

there."

it

common

I

strongly inclined to think that our obligation in this case derives from this right; but

since

is

who camps

"it is

Brown Weiss,

modem

as the person

it

is

not crucial to decide

who developed

the notions

sentiment in her series of her publications, says

book. In Fairness to Future Generations that "[a]t any given time, each generation

both a custodian or trustee of the planet for future generations and a beneficiary of

Intragenerational equity
Peter S. Menell

&

is

going to be discussed

Richard B. Stewart, Environmental

in

its

the next chapter.

Law and

Policy 138 (1994) (citing John Rawls,

A Theory of

Justice (1974)).

E. Weiss, In Fairness to Future Generations: International Law,

Common

Patrimony, and Intergenerational Equity

18(1989).

'" E. McCullough, Through The Eye
of a Needle: The Earth's Hard Passage Back to Health, 10 J. Envtl. L.
& Litig. 389, 398 n.28 (1995) ( citing Galen K. Fletcher, The Rights of Future Generations, in RESPONSIBILITIES
TO FUTURE GENERATIONS: ENVIRONMENTAL ETHICS 167-70 (Ernest Partridee ed., 1983)).
'''Id
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fruits.

This imposes obligations upon us to care for the planet and gives us certain rights
'2'^

to use

it."

She further argues

that:

The proposed theory of

intergenerational

equity

postulates

that

all

countries have an intergenerational obligation to future generations as a
class, regardless

of nationality. This

is

necessary because the condition of

the planet will have a profound impact on the welfare of our descendants.

we may be able to maximize the
welfare of a few immediate successors, we will be able to do so only at the
expense of our more remote descendants, who will inherit a despoiled
Our planet is finite, and we are
natural and cultural environment.
There

increasing recognition that while

is

becoming increasingly interdependent in using it. Our rapid technological
growth ensures that this interdependence will increase. Thus our concern

own

for our

we extend our concerns

country must, as

into longer time

horizons and broader geographic scales, focus on protecting the planetary

and cultural environment. This means that, even to
future nationals, we must cooperate in the conservation of

quality of our natural

protect our

own

natural and cultural resources for

The biggest problem

in

future generations."'^^

all

environmental protection

resources. Since our natural resources are finite,

it

resources without taking into account the fact that

is

we

a great danger if

we

we

squander our

are not the only creature

earth and after our death future generations will inherit

Therefore,

the depletion of natural

is

what we are going

face important problems in allocating the resources between

on the

to leave.

members of

the present and those of future generations. Problems of intergenerational equity could be

'"^

Weiss, supra note 126,

'^°
/t/.

'^'

at 17.

(footnote omitted).

International

Union

for the Conservation of Nature

Strategy for Sustainable Living 10 (David A.
underlie the argument that

we

Munro

elemental resource.
the

Martin

W. Holdgate

et al.,

Caring for the Earth:

air,

40%

id.,

is

a

measure of the Earth's most

Yet, based on the estimates of the United Nations,

186-87.

World Bank, and other population experts,
Clement A.

The global population

of primary plant production (the energy made available

water, and sunlight to energy), which

Caring for the Earth,

A

eds., 1991). Startling statistics

are reaching the limits of the Earth's carrying capacity.

of about 5.3 billion people currently consumes

by green plants converting

and Natural Resources

&

the world population

is

expected to increase to eight to ten

Economics of Environmental Conservation 213-14
(1991). It logically follows that, with a doubling of population and a declining amount of arable land, we
will have exhausted the supply of the most critical resource within a generation, even making the
billion during the next generation.

Tisdell

,

unrealistic assumptions that: (1) the maintenance of natural systems is not essential to our well-being ~ a
most questionable assumption given our growing understanding of the global atmosphere; (2) per capita
consumption of primary plant production will not increase; and (3) we can efficiently harvest and utilize

the remaining

60%

of primary plant production.
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boiled

down

to the following issues as Professor Edith

of resources for future generations, (2) degradation

Brown Weiss

in

says; (1) depletion

quality of resources for future

generations, and (3) access to the use and benefits of the resources received from prior
generations.'^^

may

Professor Weiss says that the present generation

detriment of future generations in

at least three ways."'^"*

deplete resources "to the

The

first is

by "consuming

higher quality resources, leading to higher real resource prices to future generations."

Second "when the present generation exploits and consumes natural resources

'"'''

in

ignorance or disregard of their potential economic importance", the second problem of
equity arises.

The

third

problem

is

that "the exhaustion

of resources, as by exploiting

renewable resources in excess of sustainable yields, which leads to a narrowing of the

we

diversity of the resource base that

pass to future generations, and thus reduces

its

economic soundness."
"To define intergenerational equity,"

human community

as a partnership

"calls for equality

among

a

inherit

robust

generations."

planet

among

"unduly

"entitled to diversity

that

on balance

restrict the

their

generations."

"it is

useful to

is

a

least

to

as

view the

Intergenerational equity

good as

that

is

entitled to

of previous

implement intergenerational equity.

diversity of the natural

and cultural resource base"

options available to future generations in solving their

own

comparable

See Weiss, supra note 126,

'" See

all

She proposed three principles

problems and satisfying

'^"

Weiss believes,

generations in the sense that each generation

Each generation should "conserve the
in order not to

Pr.

values.

to that

"'"^^

And each

generation should also be

enjoyed by previous generation" and each

at 5-15.

id. at 6.

'''See Id
'^^

See Id

'^'

See Id

at 7.

Brown Weiss, Our Right And Obligation To Future Generations For the Environment, 84 Am. J.
The author quotes Edmund Burke observing that "as the ends of such a partnership
cannot be obtained in many generations, it becomes a partnership only between who are living but between
those who are living, those who are dead, and those who are to be bom." See id.
Edith

Int'l

'-'^

L. 198, 199 (1990).

Id

at

200.
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generation should be required to "maintain the quahty of the planet so that
in

no worse condition than
be

also

"entitled

that in

which

planetary

to

it

quality

was received."

And each

comparable

that

generations." and each generation should "provide

its

to

is

passed on

generation should

enjoyed

members with

it

by

previous

equitable rights of

access to the legacy of past generations and should conserve this access for future
generations."''*'

Rights and Duties under Intergenerational Equity

"A good

starting point for discussing transtemporal [intertemporal] ethics

subject of rights, an idea familiar to lawyers and laypersons."
is

is

the

Even though "sentience

not only a sufficient condition for ascribing rights to persons, but

condition, and this

is

is

also a necessary

not met in the case of possible persons,"'"*^ philosopher Annette

Baier finds no conceptual impediment to the concept of future generations having

She says

rights.

actual, will

have

that "[n]o

rights, if

one doubts that future generations, once they are present and

any of us have

that they will have, but that they

rights... [w]hat

do have rights-no

difference

is

made

if

we

say, not

w?"'"*^

Intergenerational equity produces a set of obligations and rights. These rights and

obligations are "derive [d] from each generation's position as part of the intertemporal

of human society."

entity

obligations,"''*'' that are

These obligations and

rights are called "planetary rights

and

held by each generation.

Id 20\.
'''Id.
Id

"*-

Id at 202.
McCullough, supra note 127, at 403.
Id. (citing Ruth Macklin, Can Future Generations Correctly be Said

Generations: Environmental Ethics (Ernest Partridge

to

Have

Rigiits?, in Responsibilities to

Future

ed., 1983)).

'''Id

'"Id
"^

See

Id.

also.

Weiss supra note 126,

at 28,

34.

The author enumerates a number of

international

agreements, declarations, charters, and the U.N. General Assembly resolutions to show that "[sjince World

War

II,

states

have begun

generations." See
Id.

to express

concern

in international legal

documents

for the welfare of fiiture

id.

"Planetary rights and obligations coexist in each generation. In the intergenerational dimension, the

generations to which obligations are

owed

are fiiture generations, while the generations with

planetary obligations and a set of planetary rights.

The dual

role

which

rights

form the basis of a set of
of each generation as trustee of the planet

are linked are past generations. ..[t]he principles of intergenerational equity

26
Intcrgenerational planetary rights

may

be considered to be "group rights,"

"generations hold these rights as groups in relation to other generations

and

'^^^

future."

Even

intergenerational

number and

though

equity,

identity

it

is

true

intcrgenerational

that

each

planetary

individual

rights

exist

can

—

in that

past, present

benefit

from
of the

irrespective

of individual making up each generation.

Planetary Obligations

When

Pr.

Weiss

the planet for future generations and a beneficiary of

should be required to practice

generation

question

of

asserts that "[e]ach generation is both a custodian or trustee
its fruits,"

she

is

saying that every

development." ''*^ Here, the

"sustainable

whether the present generation has any legal duty to use the natural resources

is

sustainably and the future generations have a legal right to

Weiss says

Pr.

that future generations

demand

would have

it.

a right to

demand

present

generation use the Earth sustainably and the present generation would, in turn, have a

duty to

future generations to use the Earth only in that way.

all

the rights

and duties arising

Pr.

Weiss suggests

that

be based upon a contract between

^

generations.

She

in intergenerational equity

"^

asserts that "a representative

to intervene in

of future generations should be granted standing

proceedings before international tribunals such as the International Court

of Justice, regional tribunals, national courts and administrative bodies, and

state or

provincial courts" to secure the conservation of resources for future generations.'^^ There

for present

obligations."
'''
'*

and future generations... These may be called planetary, or intergenerational,
5ee a/50, id. at 45.

Id.

The reason why

members of the

the rights are regarded to be group rights while individual interests are protected
is

generations, not only the individual."

Weiss, supra note 126,

at 17, 38.

Commission on Environment
See id

'" See id

See

id.

at

&

45, 47-49, 95-103.

by

because "the remedies for violations of these rights will benefit other
Id.

Sustainable development

is

defined as "development that meets the

needs of the present without compromising the ability of future generations to meet their
^^^

and

Id.

the principle of planetary rights
'^°

rights

Development, Our

Common Future 43

(1987).

own

needs."

27

number of

are a substantial

international agreements that provide present generation

one way or another responsible

These obligations

to

them could be categorized

for protecting the interest

is

in

of the future generations.

conserve diversity and quality of resources, and access to

into five classes.

We

are obliged to 1) take positive steps to

conserve resources; 2) ensure equitable access the use and benefits of these resources; 3)
prevent or mitigate adverse impacts on the resources or on environmental quality; 4)

minimize disasters and provide emergency assistance; and 5) bear the cost of damage
"^

these resources or to environmental quality.

within

dynamic

a

international

legal

to

"These duties must be viewed as existing

system,

in

which

states,

nongovernmental

organizations, corporations and individuals have important implementation roles."

Even though avoiding harm and providing emergency
significantly, countries

need

to

do more

'^

assistance has been developed

above intertemporal duties

to incorporate the

"in

the doctrine of state responsibility to the extent they are presently included."'^''

The
that

'^^

The

international agreements that
in the

Weiss, supra note 126,
Id. at

Edith

126,

on

State Responsibility, provides

49

(citing

obhge present generation

to protect

and conserve resources for future

& D.
Int'l

Is there

Shelton, Systems Analysis of International

Law: A Methodological

L. 45, 66-67 (1986).

a role for equity

in international law?. Cite as: 81

Am.

Soc'y

Int'l

L. Proc.

more discussion of state responsibility, see I. Brownlie, System of the Law of
Responsibility 433 (Oxford, 1983), in which he puts it about "state responsibility" as

131 (1987). For

Nations: State
follows:

Today one can regard

responsibility as a general principle of international law, a concomitant of

substantive rules and of the supposition that acts and omissions

may be

categorized as illegal by

reference to the rules establishing rights and duties. Shortly, the law of responsibility

with the incidence and consequences of

illegal acts,

is

concerned

and particularly the payment of compensation

However, this, and many other generalizations offered on the subject, must not be
dogma, or allowed to prejudice the discussion which follows. Thus the law may
prescribe the payment of compensation for the consequences of legal or 'excusable' acts, and it is
proper to consider this aspect in connection with responsibility in general. A scientific treatment of
the subject is hindered by the relatively recent generalization of the notion of liability.
'^^
Weiss, supra note 126, at 86 (citing Art. 1, Draft Articles on State Responsibility, 2 Y.B. Int'l L.
Comm'n30(Part2)(1980)).
for loss caused.

treated as

on

at 50.

A.-Ch. Kiss

Brown Weiss,

to state responsibility that focuses

next discussions.

Inquiry." 17 Netherlands Y.B.
'^^

in its draft

expanding the traditional approach

generations appear
'^^

Law Commission,

"Every internationally wrongful act of a State entails international responsibility of

that State,"

'^^

International

28
Ihc duties of a

slate

for

the

Law Commission

International

treatment of aliens or their property.

new Restatement Third of

Relations of the United States provides for the
state is obliged to take

control... conform

to

first

time for the

first

whose

accepted

rules

international

and

the Foreign

time provided that

such measures. ..to ensure that activities within

generally

the

if

refused to define what the obHgations were and

breach could be a source of responsibility, the

"A

Hven

^

it

jurisdiction or

standards

the

for

prevention, reduction and control of injury to the environment of another state or to areas

beyond the

limits

The

of national

jurisdiction..."'^'^

Law Commission

International

has explored another approach to treating

major violations of obligations for the conservation of the human environment
to state responsibility.'^'

The

Law Commission

International

in addition

has been drafting a Code of

Offenses Against the Peace and Security of Mankind whose efforts can be traced to the
Charter of the

Nuremburg Tribunal

Charter

that

says

"any

serious

after

World War

breach of an

IL

"

The most recent

international

importance for the safeguarding and preservation of the

draft

of the

of essential

obligation

human environment

constitutes a

crime against humanity."
Considering that more international and domestic legal instruments stipulate that

we

should

our obligations to protect the interests of future generations, which

fulfill

going to be discussed

later

on

in this chapter,

it

is

is

not an wild dream to expand the

planetary obligations to future generations.

Planetary Rights
If these

obligations are imposed on present generations for the purpose of

protecting future generations,

"'°

it

means

also that future generations have rights to enjoy

2 Restatement (Third) of the Foreign Relations

Id. (citing

Law of the United

States 103, sec. 601

(1986)).
"'
See id
~

See

id. at

100, U.N.

91

.

See also 1986 Report of the International

Doc A/41/10

'" Id (citing 1986 Report of the International

Doc A/41/10

(1986)).

Law Commission,

41

GAOR Supp.

(No. 10)

at

(1986).

Law Commission,

41

GAOR Supp.

(No. 10)

at

1

12,

U.N.
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the benefits of the legacy of present generations.

Hdmund Burke once

unwritten compact exists between the dead, the living, and the unborn.
are protected for future generations are called "planetary rights"

of planetary obligations.

worse condition than

^^

that

Each generation has

to

The rights that

'

which are the "obverse"

the rights to "receive the planet in

of the previous generation,

and cultural resource base, and

the natural

said that a great

to inherit

no

comparable diversity

in

to the use

and benefits

of other rights

in the sense

have equitable access

ofthelegacy."'^^

The nature of planetary
that a right is

an interest that

or obligation.'^

which

rights,

It

is

exist

different

is

judicially protected and

that

it

always

is

associated with a duty

exist for generations.

may

and

is

never

"Who

asked you?" to

exist.

the individuals in future generations

Since

it

want

to

when

at

404

actions for future generations that

have and

there are identifiable interests,

'^ McCullough, supra note 127,

file

not possible to

is

'^^

tautology for future generations to have rights."
exist only

from

suggested that planetary rights be, to a certain sense, collective

But, the question

do not

is

rights

who

know what

they will be,

According

to this

"it

would be a

argument, rights can

which can happen only

(citing E. Burke, Reflections

kind of world

if

we can

on the Revolution

in

identify

France 139-140

(1790)). Burke also wrote:

[The

state] is a partnership in all science;

As

perfection.

partnership not only between those

who

and those

and partnership

in all art; a

partnership

in

every virtue, and

in all

many generations, it becomes a
who are living, those who are dead,

the ends of such a partnership cannot be obtained in

are to be

bom. Id

who

between those

are living, but

n.5\.

^^Ud. at 132.
'''Id
'^^

See

id.

"Planetary rights, in contrast to most

human

rights, are not defined

by the actions of the state.
by the obligations that

[But] they are derived from the relationship between generations and are defined

each generation owes to succeeding generations and to
168

c
See
E.

its

own members."

Id.

-J

id.

Joshua Rosenkrauz, A ghost of Christmas yet

to

come: standing

to

Tech. 67, 73 (1986). Professor Weiss gets an attack from the author,
granting

full judicial

sue for future generations.

who

spokesman

J.L.

&

representation to future generations in three respects." First, Professor Weiss limits the

authority to speak on posterity's behalf to the state, and to a single officer within the state.
casts the

1

argues that she "stops short of

for posterity in the limited role of attacking only

limits posterity's relief to injunctive action.

'™ Weiss, supra note 157, at 132.

See

id.

government

Second
And,

action.

Pr.

Weiss

third,

she

30

who have

individuals

the

interests

The

protect.

to

intergenerational standing can not be estabHshed

when

argument

the representatives for future
1

generations cannot predict the interests and desires of unborn citizens.

Professor Stone

our welfare to

most

theirs, for creatures

fictitious 'social compact,'

a contemporary river?"'

generations,
the

we

''^

77

against such notion by asking, "fw|hy ought

is

we

and who are

Professor

whom

never meet, with

shall

in

no

we

there

D'Amato argues

that if

we

most serious infringement of the

we'd better refrain from protecting the

See also Ted Allen,

Id.

generations, 6 Geo.

generations

Int'l

not even the

act in the interest

interests

of future generations.

which

is

Taking into

bom

because of

tenuous to convince that

is

of the children

interest

of future

who

are yet to be

bom.

The Philippine Children's case: recognizing legal standing for future
729 (1994). In the discussion of representation of future

Envt'l L. Rev. 713,

United States,

in the

are: (1) future

is

will deprive the concrete individuals to be born of their identity,

ecological problems, however, Professor D'Amato's argument

'

to subordinate

better position to return our favors than

account the the possibility that genetically distorted children could be

'

goes that

further

many

questions raised against the idea of representing future generations

generations do not exist, so they cannot be represented in court; (2) an attorney that would

represent future generations has no

way of knowing what

their interests are or

what environmental damage

they would be concerned about; (3) standing for future generations could be abused by unscrupulous

lawyers and open the floodgate for needless litigation; (4) representation of future generations
appropriate in

all

environmental cases, and should therefore be limited to

to stop long-range
interests

litigation against the

environmental damage, or to prevent future damage; and (5)

of future generations

—court-appointed

who

is

not

government

should represent the

attorneys, court-certified lawyers, a federal agency, an

ombusman or any plaintiff that claims to represent future interests? See id.
See Just, supra note 97, at 630.
McCullough, supra note 127, at 405 (citing C. Stone. Earth and Other Ethics: The Case for Moral Pluralism 85

independent
'^"
'^^

(1987)):

much of

Unfortunately,

the appeal

anything but straightforward; nor,

is

in

deceptive.

On

close inspection, the future-generations strategy

the last analysis, does

it

is

save us from having to address the

considerateness not only of Nonpersons (which, in our parlance, includes future persons remote in time),
but even of Things themselves.
I

am

skeptical, although admiring,

of these efforts to account for the considerateness of higher Nonpersons

such as animals by assigning them "rights."
they seem

more

at

agents living in a
volition,

"*

See Anthony D'Amato,

Environment?. 84
Ethics

In large part, this

another.

and

Am.

Population,

actions to those

we

J.

all

considerateness.

L.

190-98 (1990). Citing

100 (M. Bayles ed. 1976),

are able to determine

because only Persons, moral

now

Pr.

in

which

rights belong.

own

The implication

is

32.

Id. n.

Do We Owe a Duty To

Int'l

is

are capable of waiving and trading claims of their

and thereby of creating the richly textured moral fabric

not to remove Nonpersons from
'

Insofar as rights are a useful foundation for moral discourse,

home relating Persons to one
common moral community,

Future Generations
Parfit,

On Doing

D'Amato

To Preserve the Global

the Best for

Our

Children, in

asserts that "[w]e should not limit our

as directly or indirectly benefiting ourselves or our

descendants... we should cultivate our natural sense of obligation not to act wastefully or wantonly even

31

Therefore,

it

is

a fargone conclusion to say that

of future generations

interests

According
or

more

parties

essentials are

to Black's

we

Law

competent
It is

is

act in the interest

the

most serious infringement of the

of future generations.

Dictionary, a contract

which creates an obligation

"'^^

obligation.

if

it

do or not

to

"[an|

is

do a particular thing" and

to

subject matter, a legal

parties,

argued that the proposal made by

consideration,

Weiss

Pr.

agreement between two

mutuality of

that present generation is

obliged to protect legal rights and interest of future generations lacks either
essentials

of a contract.

^

For example, under their obligation to

would promise

sustainably, the present generation

much

generation doesn't have
generation's promise.

On

to

"[its]

some of

use

the

the

Earth

to follow the duty, then the future

do except for simply receiving the benefit of the present

'^^

the basis of Restatement (Second) of Contracts §§12, 71, 75 (1981),

find that the contract

we can

between present and future generations lack consideration on the
1

no

part of the future generation.

Black's

Law

Dictionary defines "consideration" whose

"cause, motive, price, or impelling influence" induce a contracting party to enter into a
contract as "[t]he inducement to a contract."

The mere promise of

cause of a contract.

Consideration

is

the reason, or material

the future generation to benefit the present

generation's promise does not constitute consideration.

It is

action to the future generations without their showing of "a

dangerous to give a cause of

more

specific legal right," as

Justice Florentino Feliciano argued in the Philippine Children's case.

when we cannot

calculate

how such

acts

would make any present or

supra note 174,

at 198.

'^^

Dictionary, supra note 18, at 291-292.

Black's

Law

See Paul

Barresi,

Beyond Fairness

to

'^*
'

See Barresi, supra note
Black's

Law

1

An

Future Generations:

Intergenerational Equity in the International Environmental Arena,

future persons

1

1

worse

off."

D'Amato,

Intragenerational Alternative to

Tul. EnvtI. L.J. 59, 78 (1997).

76.

Dictionary, supra note

1

8, at

277.

'''Id.

Judgment of June

30,

1993 (Juan Antonio Oposa,

et al.

v.

the Honorable Fulgencio Factoran,

Jr.,

Supreme Court of

the

Secretary of the Department of the Environment and Natural Resources et
Philippines, G.R. No. 101083 (Phil.). See

id.

at 7, Justice

based on such general standards as "the right to a

ocean of social and economic policy-making."

Id.

healthfiil

al.).

Feliciano warned that allowing causes of action

ecology" could "propel courts into the uncharted
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The planetary

rights

that

scholars

propose for luture generations are based
"

generational or group rights rather than individual ones.
not exist,

it

Flven though those groups

J.

do

cannot bar people (referring to lawyers) from representing future generations
Professor David

since courts have allowed suits on behalf of parties that are not alive.

A.

upon

Richards, addresses

generations.'*^"*

some of

the paradoxes of proposing a contract that includes

who do

Richards equates our obligations to persons

all

not currently exist

He

with our obligations to people of different races, genders, or nationalities.

argues that

"[wjhether the policy in question involves energy, population, or eugenics, a reasonable
interpretation of moral reciprocity does not require that

person, but rather in terms of the

more general

we

think in terms of a particular

category-persons..."

'

Taking into

account the the possibility that genetically distorted children could be born because of
ecological problems, however, Professor D'Amato's argument

is

tenuous to convince that

we'd better refrain from doing something for the interests of the children

who

are yet to

be bom.

When we
"galaxy

far, far

say "future generations," they are not

was prepared by

on Environmental Quality (CEQ) and the

the Council

Department of State, and the Report predicted

between half a million and two million

that

species, perhaps fifteen to twenty percent of all species

'^~

exotic extraterretials

away." Near the end of the Carter administration, the Global 2000 Report

to the President

Modem

2,000.

some

on earth would be

lost

by the year

technology aided by computer simulation helps us to predict future

See Weiss, supra note 157,

at

life

132. Pr. Weiss says that planetary rights "involve rights to planetary

conditions of diversity and quality comparable to previous generations that can be evaluated by objective
criteria

and indices applied to the planet from one generation

to the next.

Enforcement of planetary

rights

is

thus appropriately done by a guardian or representative of future generations as a group, not of future

who are of necessity indeterminate." See id
See Rosenkrauz supra note 169, at 79. See id 78, 79. Executors are permitted to bring suits for the
decendent for past injury; in constructing wills, courts consider the intent of the decendent along with the
individuals,

interests

of the

heirs;

and courts have appointed attorneys

for charitable trust to sue

on behalf of unborn

beneficiaries and have appointed guardians ad litem to represent unborn remaindermen.

See David

A.J. Richards, Contractarian Theory. Intergenerational Justice

THE FUTURE
^^'

Id

131-150 (Douglas MacLean

& Peter G.

Brown

and Energy Policy,

in

ENERGY AND

eds., 1983).

at 141.

Daniel Simberloff, Are

we on

the verge of a

extinction 165, 177 (D.K. Elliot ed.s 1986).

mass extinction

in tropical rainforests?

,

in

Dynamics of
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if

it

is

not far from now.

It

is

not impossible to prove "injury in fact"

when we allow

scientific data for this issue.

However
even though a

strongly those planetary rights are protected for future generations and

lot

of countries agreed on having intergenerational equity written on

international legal instruments, at the present stage, the concern for future generations can

be considered to be "a moral obligation or a moral protection of interests."

some

we

scholars have proposed that

rights, as

Therefore,

"formulate planetary obligations and planetary

by a formal declaration."'^^

On

plane,

international

the

is

sue on behalf of

nationals, however,

its

standing to sue on behalf of

of

future

on the domestic plane. Since a

environmental cases

trickier than

representation

the

it

is

generations

State has standing to

not unreasonable to say that a State has a

future nationals to protect their interests.

its

in

In the

International Court of Justice, only States can have standing to represent the future

nationals before the International Court of Justice since, according to Article 34(1) of the
Statute of the International Court of Justice, only States

Court.'^^

And

may be

according to the Barcelona Traction case,'^' "a State has standing to

represent the future nationals of other countries as well as

'^^
'^^

parties in cases before the

its

.tl92

own

See Weiss, supra note 157, at 132.
See id Pr. Weiss suggests that we consider drafting a Declaration of Planetary Rights and Obligations.

Id See also Weiss, supra note 126, at 119-120. One of the strategies that Pr. Weiss suggests is the
"codification of planetary rights and obligations and of the international legal duties associated with them
for specific resources and specific functions." Id.
'*VJ.

at 121.

'^°

See id. See also Statute of the International Court of Justice, June 26, 1945, art. 36(1), 59 Stat. 1055,
T.S.No. 933.
See Weiss, supra note 126, at 121-122 (citing Barcelona Traction, Light and Power Company, Ltd.
(Belg. V. Spain) 1970 I.C.J. 4, 32

(New

Justice defined the principle of erga

omnes

can held to have a legal interest

Application, 1962, Second Phase)).
as "the concerns of all states"

and

in

The

International Court of

view of the

rights involved,

See id.
'
See Weiss, supra note 126, at 121. The examples of erga omnes obligations the Court cited those
derived from the outlawing of aggression and genocide and the protection from slavery and racial
"all states

discrimination, according to Pr. Weiss.

Id.

in their protection."
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International Legal Instruments Recognizing Intergenerational F>quity

The concern

Many

for future generations

is

community.

visible in the international

international agreements include language referring to the preservation of the

environment for future generations. More and more international legal instruments are
recognizing the importance of intergenerational equity.
1

Early environmental treaties, such as the International Whaling Convention

01

recognize

safeguarding the resources for future generations. The African Convention on the

Conservation of Nature and Natural Resources'^'* provides

in its

preamble that natural

resources should be conserved, utilized, and developed "by establishing and maintaining
their rational utilization for the present

and future welfare of mankind." There are many

other conventions with regard to the preservation of resources for future generations. For

example, the Convention on International Trade in Endangered Species of Wild Fauna

and Flora'^^ recognizes

in its

preamble

that "wild fauna

and

flora in their

many

beautiful

and varied forms are an irreplaceable part of the natural systems of the earth which must
be protected for this and the generations to come." The Kuwait Regional Convention for

Cooperation on the Protection of the Marine Environment from Pollution,'^^ Convention

on Conservation of Nature

1

'^^

South Pacific

for

essential

renewable natural

and Convention on the Conservation of Migratory Species of Wild

resources,

Animals

the

in

OR

are

the

international

agreements that oblige us to conserve resources.

Whaling (Washington, 2 December 1946), 161 UNTS 72
The Preamble states the "interest of the nations of the world in

International Convention for the Regulation of

(entered into force

November

10, 1948).

safeguarding for future generations the great natural resources represented by the whale stocks".
""*

African Convention on the Conservation of Nature and Natural Resources

1968), 1001

UNTS

(Algiers, 15

Id.

September

3 (entered into force June 16, 1969.

Convention on International Trade in Endangered Species of Wild Fauna and Flora (Washington, 3
1973), 12 ILM 1085, Preamble (entered into force July 1, 1975).
Kuwait Regional Convention for Co-operation on the Protection of the Marine Environment from

March

Pollution

(Kuwait, 24

April

1978),

17

ILM

511,

Preamble;

Protocol

Concerning Co-operation

in

Wider Caribbean Region (Cartagena de Indias, 24 March 1983), 22 ILM 221,
Preamble; Regional Convention for the Conservation of the Red Sea and Gulf of Aden Environment
(Jeddah, 14 February 1982), 9 Journal of Environmental Policy and Law (EPL) 56, Art. 1(1).
Convention on Conservation of Nature in the South Pacific (Apia, 12 June 1976), 976 International

Combating Oil

Spills in the

Environmental Legal Materials and Treaties (lELMT) 45, Preamble.
'^^
Convention on the Conservation of Migratory Species of Wild Animals (Bonn, 23 June 1979), 19
15, Preamble (entered into force November 1, 1983).

ILM
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Natural

Resources

''^'^

and Convention on the Protection and Use

Watercourses and International Lakes"

ot

Transboundary

provide that resources should be preserved lor

and

future generations. There are other conventions related to the biological diversity"*"

which have

the climate system,

community. The agreement
intergenerational. In

to

attracted a lot of attention

protect

the

high-level

1982, the United Nations General

ozone

from the international
layer"

is

Assembly adopted

Charter for Nature against which the United States cast the only negative vote.
that

"man must acquire

resources in a

the

knowledge

manner which ensures

to maintain

and enhance his

inherently
the
It

World

provides

ability to use natural

the preservation of the species and ecosystems for

the benefit of present and future generations...."

The importance of

intergenerational

equity in climate change, biodiversity, and the protection of ozone layer significant since

degradation of them will have long-term effect beyond our imagination.

The 1987 Brundtland Report
says that sustainable development

"''

in defining the

meaning of sustainable development

"development that meets the needs of the present

is

Association of South East Asian Nations Agreement on the Conservation of Nature and Natural

Resources (Kuala Lumpur, 9 July 1985), 15 EPL 64, Preamble.
"°°
Convention on the Protection and Use of Transboundary Watercourses and International Lakes

March

(Helsinki, 17

1992), 31

ILM

1312, Art. 2(5)(c).

^'"

Convention on Biological Diversity (Rio de Janeiro, 5 June 1992), Doc. UNEP/Bio.Div/N7-INC.5/4, 31
ILM 818 (entered into force December 29, 1993) [hereinafter the Biological Diversity Convention]. In the
Preamble of the Convention, it is stipulated that the Parties of the Convention are "determined to conserve

and sustainably use biological diversity for the benefit of present and future generations." In Article I, it is
stated that the objectives of the Convention are "sustainable use" of the components of biological diversity
and "the fair and equitable sharing of the benefits arising out of the utilization of genetic resources." Id.
^°^
United Nations Framework Convention on Climate Change (New York, 9 May 1992), Doc.

A/AC.237/18

(Part ll)/Add.l

referred to as the Climate

and Corr.l, 31

Change Convention].

ILM

848, (entered into force

March

protect the climate system for the benefit of present and future generations of

equity and in accordance with their
Id.

See D. Hunter,

1998).

Due

J.

common

humankind, on the basis of

but differentiated responsibilities and respective capabilities."

Salzman, D. Zaelke, International Environmental Policy, 354-55 (Foundation Press

to the "long lag-time

between when green-house gas emissions occur and when they are
to reduce the amount of green-house gases will have

removed from the atmosphere," our efforts
tremendous impact on the lives of future generations.
naturally

21, 1994) [hereinafter

Article 3(1) of the Convention says that [t]he Parties should

Id.

"^ Montreal Protocol on Substances That Deplete the Ozone Layer, 16 September
1987, 26
(1987) (entered into force January 1, 1989).
^°''

ILM

1550

For the discussion of the international legal instrument, see Spirit and nature: why the environment
an interfaith dialogue 201-05 (Steven C. Rockefeller & John C. Elder eds., 1992).

religious issue:

is

a
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without compromising the abihty of future generations to meet their

own

"^"^

needs.

The

Report, which focuses on responsibiHty to future generations, or intcrgenerational equity,
is

one of the most widely known

On

development.

legal instruments in discussing sustainable

the basis of the Report, a lot of international agreements incorporated the term

"sustainable development"""

Most of

.

the Principle of 3 of the Rio Declaration asserts that "[t]he right to

all,

development must be

fulfilled so as to equitably

needs of present and future generations.""

As

meet developmental and environmental

a non-binding legal instrument,

the Rio

Declaration, the most widely publicized product of the Rio Conference embodies the
principle of intcrgenerational equity by stipulating the constraint of intcrgenerational

equity on development.

Before the Rio Declaration, the Stockholm Declaration of the United Nations

Conference on the

Human

Environment, drafted

in 1972,

proclaimed that "[m]an has the

fundamental right to freedom, equality and adequate conditions of Hfe, in an environment

of a quality that permits a
responsibility

generations.

"^°^

responsibility

'°^

protect

The

to

Principle

protect

improve

and

the

environment

for

is

improve

and

Norway who
It

term

is
is

commonly known

chaired the

present

and

future

of the Declaration stipulates that "[m]an bears a solemn

1

the

environment

for

United Nations World Commission on Environment and Development, Our

The Report
'"^

to

of dignity and well-being, and he bears a solemn

life

as the Brundtland Report

named

after the

present

Common

and

future

Future 8 (1987).

former Prime Minister of

World Commission on Environment and Development.

necessary to discuss sustainable development separately from intcrgenerational equity since the
related to so

Personally

I

many

issues that

it

is

not practical to spend

more space

for the discussion of the term.

see that sustainable development includes intcrgenerational and intragenerational equity.

"°^

Rio Declaration, supra note 123, at 874. For more discussion of the Principle, see L. Campiglio et ai.
The Environment After Rio: International Law and Economics, 42 (Graham & Trotman/Martinus Nijhoff
1994). The principle of intcrgenerational and intragenerational equity is "perhaps some of the most
forward-looking legal developments that emerged during the negotiations" of the Rio Declaration. The
Principle has two separate ideas, one the right to development and the other intcrgenerational and
intragenerational equity.
^"^

Even though

it

Id.

represented the commitments of 178 countries, the Declaration was not signed as a

binding legal instrument. Rather,

it could be regarded as a "soft law".
Stockholm Declaration of the Unhed Nations Conference on the Human Environment, U.N. Doc.
A/CONF.48/14/Rev. 1, at 3 (1973), reprinted in II I.L.M. 1416 (1972) [hereinafter Stockholm

"°'

Declaration].
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generations.""'" Principle 3 also

concerned with the safeguarding of natural resources

is

and ecosystem "for the benefit of present and future generations."""
Intergenerational equity

number of
According

closely related to

is

human

international agreements that tie intergenerational equity to
to the Draft International

The Economic Commission

future generations."
is

rights.

for

is

qualified by the needs of

Europe says

in its

Charter that

responsible for protecting and conserving "the environment for the benefit of

present and future generations.
rights

human

fair

Covenant on Environment and Development, the

action of present generation "in regard to the environment

everyone

There are a

rights.

"^''*

and the Environment says

The

Principle 4 of the Draft Principles of

that "[a]ll persons

Human

have the right to an environment

adequate to meet equitably the needs of present generations and that does not impair the
rights of future generations to

meet equitably

The doctrine of the common

heritage of mankind,

natural landmarks^''' in the early stage of

space, the

moon and

"[t]he exploration

its

other celestial bodies.

and use of the

their needs."

moon

shall

development, expanded

lUCN Commission

Development,
''*

be the province of

2,

1

all

cultural

and

concept to outer
in Article

mankind and

4

that

shall

of the Rio Declaration places humanity

be

"at the

on Environmental Law, Draft International Covenant on Environment and

5 (1995)

Economic Commission

1990, para.
"'

art.

its

The Moon Treaty provides

"' Rio Declaration, supra note
123, at 874. The Principle
center of concerns for sustainable development." Id.
"''

which addressed

for Europe, Charter

reprinted in 21 Envtl. Pol'y

&

on Environmental Rights and Obligations, Oct. 29-31,

L. 81 (1991).

Human Rights and the Environment, Review of Further Developments in Fields with
Sub-Commission Has Been Concerned, Human Rights and the Environment: Final Report
Prepared by Mrs. Fatma Zohra Ksentini, Special Rapporteur, U.N. ESCOR Commission on Human Rights,
Sub-Commission on Prevention of Discrimination and Protection of Minorities, 46th Sess., Annex I, princ.
Draft Principles on

Which

the

22, U.N. Doc. E/CN.4/Sub.2/1 994/9 (1994).

See Weiss, supra note 126, at 48 (citing A. A. Cocca, Die Rietliche Natur des Weltraums, Bericht ueber
den V. Intemationalen Astronautischen Kongress, 283-89 (August 1954)). According to Weiss, the doctrine

was

first

mentioned by Joseph KroU

And

in

1935 ("domaine public universal qui informe

le

patrimoine

commun

was developed and promoted by A. A. Cocca and others. Id.
^'^
UNESCO Convention for the Protection of the World Cultural and Natural Heritage, Nov. 16, 1972, 27
U.S.T. 37, 1037 U.N.T.S. 151. The Preamble of the Convention says that "[djeterioration or disappearance
de rHumanit[e]").

it

of any. ..cultural and natural heritage constitutes a harmful impoverishment of the heritage of

all

nations of

the world,... [P]arts f the cultural and natural heritage. ..need to be preserved as part of the world heritage of

mankind."

Id.

38
carried out for the benefit and in the interests of

of economic or scientific development."
the interests of present

all

countries, irrespective of their degree

further states that "|d|ue regard shall be paid to

It

and future generations as well as

to the

need

to

promote higher

standards of living and conditions of economic and social progress and development..."^'**

The doctrine of common
concerns for future generations.

mankind,

heritage of

''^

If

we depend on

common

has to be meant that "the

it

mankind

considered to encompass the

the doctrine of

heritage of

welfare of future as well as present generations.

whether they are natural or

is

cultural, the resources

"'^'^'^

of

common

mankind

is

heritage of

directed to the

Wherever they are located and

common

heritage of

humankind

are

so important that they have to be preserved and protected for the well-being of future
generations.

Intergenerational Equity in the United States

The United

States Constitution, in

its

preamble, states the goal of securing "the

blessings of Liberty for ourselves and our Posterity."

Many contemporary

enactments of

federal law express concern for future generations as well, usually in their opening policy

statements.

of the Act

Among them are the

is "to

Coastal Zone

Management Act which

preserve, protect, develop, and

where possible,

states that the goal

to restore or enhance, the

resources of the Nation's coastal zone for this and succeeding generations."

777

The Clean

Air Act of the United States also stipulates that "current and future generations of

Americans

will be adversely affected

77^

The Nuclear Policy Act

problem."

''

on the

Activities of States

signature Dec. 18, 1979,] G.A. Res. 34/68, 34 U.N.
"'^

See Weiss, supra note 126,

at 49.

^-'

''^

42 U.S.C.

"''
/<5^.

ss

1

0,

1

ss
ss
1

1451-1464 (1988).
740 1 -767 l(q) (1994).
-

1

0,270 (1988) (finding

in s

1

0,

[acid rain]

must be taken

1

3

1

Moon

"^^'^

this or future generations.

and other Celestial Bodies, [opened for

GAOR Supp. (No.46) at 77,

'''Id.

See id
"- 16 U.S.C.

remedy the

waste and spent [nuclear] fuel do not adversely

and safety and the environment for

Agreement Governing the

to

asserts that "appropriate precautions

to ensure that [high-level radioactive]

affect the public health

by delaying measures

(a)(7).

U.N. Dpc. A/4/6/.
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The National Park Service Act states in Section

that "the service thus established shall

1

promote and regulate the use of the Federal areas known as national parks, monuments,
and reservations

...

by such means and measures as conform

to the

of the said parks, monuments, and reservations, which purpose

and the natural and historic objects and the wild

enjoyment of the same
for the

in

is

to conserve the scenery

therein and to provide for the

such manner and by such means as will leave them unimpaired

enjoyment of future

"[I]t

life

is

fundamental purpose

generations."""

the continuing responsibility

of the Federal Government

use

to

all

practicable means, consistent with other essential considerations of national

improve and coordinate Federal plans, functions, programs, and
fulfill the responsibilities of each
resources to the end that the Nation may
generation as trustees of the environment for succeeding generations ..."
policy,

to

.

The above statement

certainly

is

.

.

concerned about protecting the rights of

future generations.
In

the

United States, each

state

has

its

own

constitution.

In

many

constitutions, the support for intergenerational equity can be found such as

constitutions of Hawaii, Illinois, Montana, and Pennsylvania

the

obligation

Congressional

to

preserve

acts, the

generation carries

some

the

environment

for

future

which

Congress of the United States has recognized
Pr.

in

the

specifically refer to

generations.""

responsibilities to future generations.

states'

In

other

that the present

Weiss' equity model

might be considered by the congressional declaration of environmental policy

in the

"^ 16 U.S.C. s 1
(1994) (establishing the National Park Service).
"^ 42 U.S.C.s 4331(b)(1).
"""
See Weiss, supra note 126, at 317-325. Constitution of Hawaii, 1959 as amended Nov. 7, 1978. 1
Hawaii Rev. Stat. Const. (Supp. 1984): Art. XI, Sec. 1 states that "[f]or the benefit of present and fUture
generations, the State and
all

natural resources

1970): Art. XI, Sec.

....";
I

its

political subdivisions shall

conserve and protect Hawaii's natural beauty and

Constitution of Hawaii, 1870, revised 1970. 3

111.

Ann.

Stat.

Const. (Smith-Hurd

says that "[t]he public policy of the State and the duty of each person

is

to provide

and maintain a healthftil environment for the benefit of this and future generations"; Constitution of
Montana, June 6, 1972 as amended through 1987. Montana Code Ann. 1987): In Art. IX, {
(1), it is stated
that "[t]he state and each person shall maintain and improve a clean and healthful environment in Montana
for present and future generations."; Constitution of Pennsylvania, 1874. Pa. Stat. Ann. Const. (Purdon
1969): In Art. I, Sec. 27, it is said that "[t]he people have a right to clean air, pure water, and to the
1
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(NEPA) of

National Environmental Policy Act

ends of the national environmental policy

Congress declared

1969.

is

to

that

one of the

meet "the responsibilities of each

generation as trustee of the environment for succeeding generations."

The Clean Water Act

applies cost-benefit analysis in determining what

"best practicable control technology"
limited.^^^

is

the

(BPT) with which water pollution discharges

are

have upheld determinations of

Courts

BPT

even though the requisite

technology would be so expensive that a significant number of plants

would be forced

to

close.""

in a

given industry

might be because Congress made the legislative

it

determination that the health and safety considerations for the future generations

outweigh the economic dislocation

that

it

causes to the present generation.

In other acts of Congress such as the National Historic Preservation Act of

which declares
opportunity

that

social,

is

and enjoy the rich heritage of our Nation."

same Act of 1980, Congress added

the

federally

964

that

purpose

its

is

owned,

administered,

or

controlled

prehistoric

the

In

to "fulfill the

economic and other requirements of present and future generations,""

"administer

1

the policy of Congress "to insure future generations a genuine

appreciate

to

amendments of

it

may

and

and

to

historic

resources in a spirit of stewardship for the inspiration and benefit of present and future
generations."

preservation of natural, scenic, historic and aesthetic values of the environment.
natural resources are the
^^*

common

Pennsylvania's public

property of all the people, including generations yet to come."

Id.

The National Environmental Policy Act, 42 U.S.C. §§ 4321-4370d (1988).

-" See 42 U.S.C.

§

433

1

(b)(

1

) (

1

988): (b) In order to carry out the policy set forth in this Chapter,

continuing responsibility of the Federal Government to use
essential considerations

of national policy,

and resources

that the

to the

end

(1) fulfill the responsibilities

Nation

to

all

it

is

the

practicable means, consistent with other

improve and coordinate Federal plans,

fiinctions,

programs,

may

of each generation as trustee of the environment for succeeding generations.

Id
^^°

The Clean Water Act, 33 U.S.C. §§ 1311(b)(1)(A), 1314(b)(1)(B) (1994). The Clean Air Act

requires

the "consideration of the total cost of application of technology in relation to the effluent reduction benefits

from such application". See id.
"' Association of Pac. Fisheries, 615 F.2d at 808-09.

to be achieved

^^-

See. Weyerhaeuser Co. v. Costle, 590 F.2d 1011, 1037 (D.C. Cir. 1978).
^" See Arlington Coalition on Transp. v. Volpe, 458 F.2d 1323 (4th Cir.), cert, denied sub nom., Fugate

Arlington Coalition on Transp., 409 U.S. 1000 (1972).
-^^

16 U.S.C. §470-1(1) (1994).
^" 16 U.S.C. §470-1(3).

v.
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Ihc U.S. government has specifically noted,

Canada,

its

conviction "that a healthy environment

is

in

an

air pollution

agreement with

essential to assure the well-being of

present and future generations in the United States and Canada, as well as of the global

community. "^"^^ This agreement shows the
interests

of future generations

in

the region.

agreement with a neighboring country,

how

Mexico and other Latin American countries?
conviction of intergenerational

that

of the U.S. government to protect the

will

equity

When

the U.S.

government signed an

can they ignore other neighbors such as
It is

obvious that the U.S. government put

good conscience, or

in

in

light

of the

widespread recognition of intergenerational equity.
Intergenerational Equity in Other Countries
In other countries such as Guyana, Iran,

Papua

New

Guinea, Namibia, Vanuatu,

and the former Yugoslavia, Andorra. Argentine, and Uganda, the constitution recognizes
the environmental interests of future generations.

more

"^^

countries

have

recognized

Agreement Between the Government of

generally

In their national constitutions,
their

the United States of

peoples'

America and

right

the

CONST,

few countries

act. II

of 1980,

that recognize the future generations' interests in
art.

36:

"In the interests of the present

art.

50:

list

of constitutions,

environment. For example

and future generations, the

and make rational use of its land, mineral, and water resources, as well as its fauna and
all appropriate measures to conserve and preserve the environment. "(emphasis added);
IV,

habitable

a

Government of Canada on

Air Quality, Mar. 13, 1991, U.S.-Can., T.l.A.S. No. 1 1,783, pmbl. para. 8.
"" See Weiss, supra note 126, at 297-327 Appendix B, for list of constitutions. In the
there are a

to

many

GUY.

state will protect

flora,

and will take

IRAN CONST,

ch.

"Protecting the environment in which the present generation lives and in which future

generations will develop socially

is

considered a public responsibility of the Islamic Republic.

Therefore,

which may pollute the environment or destroy it irrevocably, shall
be forbidden." (emphasis added); PAPUA N.G. CONST, ch. IV, §§ 1-3: "We declare our fourth goal to be
for Papua New Guinea's natural resources and environment to be conserved and used for collective benefit
of us all, and be replenished for the benefit of future generations." (emphasis added); NAMIBIA CONST,
ch. XI, art. 95: "The state should actively promote and maintain the welfare of the people, by adopting
inter alia, policies at the following ... (1) maintenance of ecosystems, essential ecological processes and
biological diversity of Namibia and utilization of living natural resources on a sustainable basis for the
benefit of all Namibians, both present and future ..." (emphasis added); VANUATU CONST, ch. 2, part 2,
art. 7:
"Every person has the following fundamental duties to himself and his descendants and others";
Andorra Const, art. 31 (state to ensure ecological balance and environmental protection "for the sake of
coming generations"); Arg. Const, art. 41 (right to healthy balanced environment fit to satisfy current
necessities "without compromising those of future generations"); Uganda Const, objective XXVlI(ii)
(natural resource management to meet development and environmental needs of present and future
generations). Id
economic

activities,

and other

activities
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environment."^*'

Numerous

other international, nongovernmental entities have declared

such as the Cousteau Society, for instance,

their support

for intergenerational equity

gathered

million signatures worldwide in support of a

1.5

generations.

of rights

for

future

239

principle of intergenerational equity has been increasingly recognized in

The
international
V.

bill

and domestic courts and

in administrative bodies. In the

1

995

New

Zealand

France case before the International Court of Justice, Judge Christopher Weeramantry

noted that the "principle of intergenerational equity"

is

developing principle of contemporary environmental law

concern of this

Court."^^*^

...

"an important and rapidly

which must inevitably be a

Judge Weeramantry's dissenting opinion further goes

that the

"'^

See Ted Allen, The Philippine Children's Case: Recognizing Legal Standing for Future Generations, 6
Int'l Envtl. L. Rev. 721 (1994). See also Edith Brown Weiss, supra note 126, at 297, 327. Pr. Weiss
enlists a number of provisions of various countries' constitutions to show that environmental rights and
duties are embedded in national legal systems. Some of the provisions regarding environmental rights and
Geo.

duties are as follows:

1977.

1

Commonwealth of

amended through Dec. 1,
World (OCEANA) 1-44 (A.P. Blaustein & G.H. eds.):

Australia Constitution Act, 1906, as

Constitutions of the Countries of the

According to Ch. IV, Sec. 100, "[t]he Commonwealth shall not, by any law or regulation of trade or
commerce, abridge the right of a state or of the residents therein to the reasonable use of the waters of
rivers for conservation or irrigation"; Constitution of Brazil, Nov. 1987, effective Oct. 5, 1988) (unofficial
English translation by Prof

J.

Page, Georgetown University

Law

Center): Ch.

VI, Art. 225 of the

Constitution provides that "[ejveryone has the right to an ecologically balanced environment, an asset for
the

common

use of the people and essential to the wholesome quality of

Constitution of Sept. 6, 1982. 3 Constitutions of the Countries of the

life";

People's Republic of China,

World

(OCEANA) Kl-28

(A.P.

&

G.H. eds.): in Ch. I, Art. 26, it is said that "[t]he state protects and improves the living
environment and the ecological environment and prevents and remedies pollution and other public
Blaustein

hazards"; Constitution of India of Nov. 26, 1949, as

amended up

to the Constitution (52"''

Amend.) Act,

1985. 7 Constitutions of the Countries of the World (OCEANA) 33-239 (A.P. Blaustein & G.H. eds.): in
Part 4, Art. 48A, it is provided that "[p]rotection and improvement of environment and safeguarding of
forests and wild life.
The State shall endeavor to protect and improve the environment and to safeguard
the forests and wild life of the country"; Constitution of the Republic of Italy, Dec. 22, 1947. 8
Constitutions of the Countries of the World (OCEANA) 47-87 (A.P. Blaustein & G.H. eds.): According to

—

Art. 9, [t]he Republic

promotes the development of scholarship and

safeguards the natural beauties and the historical and

artistic

scientific

of Korea, Feb. 25, 1988. 8 Constitutions of the Countries of the World

G.H.

eds.): In

Ch.

II,

pleasant environment.

and technical research.

It

wealth of Italy"; Constitution of the Republic

(OCEANA)

30 (A.P. Blaustein

&

of Korea "shall have the right to a healthy and
endeavor to protect the environment." Id.

Art. 35, all citizens of the Republic

The

state

and

all

citizens shall

Human rights: Commentary on
512-513 (1996) (citing Declaration Universelle des Droits de I'Homme des
Generations Futures, adopted Feb. 26, 1994, reprinted in Los derechos humanos para las generaciones
futuras (1994) (in Spanish, French and English)). Equipe Cousteau drafted the International Declaration of
Human Rights of Future Generations. Id.
Request for an Examination of the Situation in Accordance with paragraph 63 of the Court's Judgment
of 20 December 1974 in the Nuclear Tests Case (New Zealand v. France), I.C.J. Rep 1995, Judge
See

id. at

722. See also Neil A.F. Popovic, In Pursuit of Environmental

the Draft, 27

CLMHRLR

Weeramantry

diss. op. at 17.
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international court

itself to

sense that a domestic court

in the

for

must consider

He observed

itself.^"*'

is

be the trustee of those future generations' rights

a trustee of the interests of an infant unable to speak

that not only the rights

of present generation of

New

Zealand,

but also those of the future generations of the country are affected.
In the

Philippine Children's Case, the

Supreme of Court of

established a significant step by recognizing the plaintiffs' right to sue
generations.

In

was

intergenerational equity

the

case,

this

practical

of

implementation

reflected in the legal standing of

the

Philippines

on behalf of future
the

principle

members of

of

the present

generation to enhance their locus standi to bring environmental claims in domestic or
international courts

A

on behalf on the future generations."

group of schoolchildren, represented and joined by

their parents,

brought an

action against the Secretary of the Department of Environment and Natural Resources

(DENR)

seeking to enjoin

DENR

from granting or renewing further timber license

agreements (TLAs) for logging of the country's remaining old-growth
minors' argument
Philippines

.

.

was

[who

.

resource treasure that

that they represented, as a class, "all citizens

The

of the Republic of the

and enjoyment of the natural

are] entitled to the full benefit, use

is

rainforests.^"*^

They

the country's virgin tropical rain forests."

further asserted

that they represented "their generation as well as generations yet unborn."^'*''

The Secretary of

DENR

brought a motion to dismiss the complaint and the

court granted the Secretary's motion. Against the

"^'

1995 Nuclear Test, 1995

that "[a]s custodians

of

I.C.J, at

this planet,

trial court's

288-341 (Weeramantry,

we have

certain

transform into legally enforceable norms." Id

at

J.

trial

decision, the plaintiffs filed

dissenting). Judge

Weeramantry points out

moral obligations to future generations which

357. Judge Weeramantry

in

we can

concluding the dissenting

opinion says that "[hjaving regard to the developments of international law embracing the principle of

New Zealand and other affected islands had a prima facie
complain about the environmental risks associated with France's underground nuclear tests in the

intergenerational rights and responsibilities,"
right to

South Pacific. See

"Id. For more
"'*'

See

e.g..

id.

discussion of this case, see Weiss, supra note

Supreme Court of

the Philippines,

and Natural Resources, 30 July 1993; 33

''Ud
^^^

See

-^''

Id

id. at

at 176.

'''Mat

177.

176-77.

ILM

Minors Oposa

173.

1

26, at 2
v.

1

Secretary of Department of Environment
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Supreme Court of

a special civil action for certiorari tVom the

and

order as an abuse ot the

set aside the dismissal

Justice Davide's opinion

was

'"""^'^

justice.

The court found

suit."""^*^

that there is

of

for themselves, for others

class [action]

which the

of 'inter-generational

concepts

twin

the

judge's discretion."

trial

that the plaintiffs petition "bears

Filipinos to a balanced and healthful ecology

with

the {Philippines to rescind

their generation

of

right

petitioners dramatically associate

and

responsibilitv'

"no difficulty

upon the

'inter-generational

in ruling that [the plaintiffs could],

and for the succeeding generations,

file

a

"Needless to say," the Court further held that "every generation has

harmony

a responsibility to the next to preserve that rhythm and

for the full

enjoyment of

a balanced and healthful ecology."""^'

This watershed holding"^' of the Supreme Court of the Philippines determined

had standing

that the petitioners

to bring the action

present generation, and on behalf of generations,

overturned the

As

been

has

intergenerational equity

way

that the

term

is

argued
is

the

in

-""^

See id

who have

behalf,

on behalf of the

yet to be bom.""^'

The court

above,

it

is

evident

that

the

of

concept

included in international legal instruments. However, no international
in a specific

protect the rights of future generations.

when we

own

quickly gaining substantial support around the globe in the

agreement expressly prescribes

sense that

their

ruling and denied the defendant's motion to dismiss."'^"*

trial court's

it

on

manner

Moral and

that

we

should be legally bound to

legal obligations are different in the

are legally bound, whether or not

it

is

considered to be important,

we

at 182.

-'Vc/. at 175-76.

-'°W.atl85.
'^'

Just,

supra note 97,

at

620-21. "For the

first

time injudicial history, a court of law recognized a citizen's

fundamental, and litigable right to the preservation of the natural environment. Although the recognition of
this

fundamental right

community's

legal

is

The author

precedents."

both accurate and sound,

systems to embrace

fully,

it

because

may be too progressive for man\ of the international
many are bound b> contrary judicial prescriptions and

further explains the significance of the Philippine Children's case, "[hjovvever. the

Philippine court's decision

is

significant for a second reason.

By recognizing

the plaintiffs' right to sue

on

behalf of future generations, the court established the concept of intergenerational standing for issues. Such
a concept

is

ripe for implementation in other legal systems, including that

of the United

States.

concept can be used as a possible tool for rectifying the error of the Lujan decision." See id
-^'

See

id., at

187-91.

In fact, this
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have to follow the law.

On

For the time being,

But considering

that

the contrary, moral obligations don't have binding force.
it

seems

that intergenerational equity has

moral obligations have strong possibility to be developed into legal

obligations over a period of time, the efforts of international
to clean

future.

See

id.

moral binding force.

environment

to future generations

community

to give the right

could be fully established into law

in the

Chapter IV

Intragenerational Equity
Until

now, the discussion of intergenerational equity has been the focus. "But

it

is

not sufficient to confine a theory of intergenerational equity to relationships between

by

generations."""" Intergenerational equity,

the burdens

and

fruits are to

itself

how

does not include the question of

be borne by members of the present generation. ^^^ To solve

this

problem, "intergenerational equity must extend to the intragenerational context."^"^^ If

we

fail to

do

we

that,

are in danger of allocating all intergenerational burdens to

portion of the international

segment of the community.

community and

intergenerational

intergenerational rights to a different

Since the condition of the planet will have a profound

impact on the welfare of our descendants,

an

all

one

obligation

to

it

is

future

necessary to require that
generations

as

a

all

class,

countries have
regardless

of

^'^^

nationality.

Not only inequality of development
but

inequities

of environment

pose

is

also reflected in the state of the

tremendous

challenge

to

economy,

maintaining

clean

environment. But the world has yet to see more progress in improving resource
distribution. If
their

we

fail

own way by

countries.

to

accomplish

this

impending job,

lots

of developing countries go

indiscriminately abusing precious natural resources in their

The environmental problems of many developing countries

are far

own
more

serious than those of industrialized countries. Without meeting the responsibility to

achieve equity within the present generation,

Edith

can

Brown Weiss, Intergenerational Equity in International Law
Am. Soc'y Infl L. Proc. 126, 128 (1987).

international law?, 81
'''Id.

'''Id.

'2 Id
See

how

id.
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we

talk

in Is there

about solving the

a role for equity

in

47

en\ ironmcntal problems of future generations? While

many

of po\erty and diseases caused by environmental degradation,

arc dying because

making serious

h>pocriiical to talk about intcrgenerational equity without

mtragenerational

children around the world

\\

it

is

etYorts to solve

rongs.

Intragcncrational cquit>

is

referred to be the idea that people within a single

generation ha\ c equal rights to benetlt both trom the exploitation of resources and from
enjo\nient of a clean and hcaltln

the

intragcncrational cquit\

which means
enxironmcnt.

as "equit>

that all the

adequate

between the

people on

and

food

such a wa>' as

e.g.

shelter,

to pre\'ent other nienibers

right

of access

to

Even though

all

and

cultural

Currcntl)

.

just one-tlt'th

the earth's resources."^'"'

''^Sec

Ronnie Harding

Environment:

et

Snsiaincihilir^-

What

a!.,

—

is

is

Inicrprcuition

needs such as a healthy
spiritual

fultlllment.^^^

the present generation act

in the

b\-

widespread destruction of

the present generation ha\e an equitable
are unable to enio\" this right

world conimunit>-."^

of the global population
scarier

is

consuming three-quarters of
of the countries

that if the remaininiZ tour-t'it~ths

of

one time""^'

of their generation front enio>ing the legacy,

main countries

because of the large economic disparities

and

when members of

members of

the planetary trust,

anaUsis interprets

earth's inliabiiaiiis at an>-

by toxic contamination of shared aquifers and lakes or

tropical forests.""^'

recent

Fai'th arc entitled to basic

"Intrageneraiional problems of equit) arise
in

A

cn\ ironmcnt."'"

ilic

Principles for

the

Fcnner Conference on the

Principles to Practice 21-29 (Unisearch. University of

New

South Wales.

1994).
"'''

John Holnibcrg

tt

Richard Sandbrook. Susuinjhlc Pcvclopmcnr

What

Redetlning Institutions. Polic\. and Heononucs

Devekipnient SusiauuUMe:

is

to

I'-^-ZO

be

Done\

i,Johan

in Making
Holmberg ed..

19Q2).

Ben Borer. Insntutuvhilising Ecologically
Local Government
""'

in

Translating

Weiss, supra note 255.

at

SustiJinablc Development: The Ro.'cs r/ Witional. State,

Grand Straieg}' Into Action,

31

W

iUaniette L. Rex. .'20

128.

;" Id
'"^

Over-consumption b\

a rich minorit)' (24°

o

of the global population)

Energ\ use

75%

Cars

Iron and steel

92%
70%
86%
81%
80%

Cereal crops

48°b

Co2 emissions
Copper and aluminum
Paper

(l^*^^.^).

and

48

were

to join the

industrialization,

because of ecological disasters.
Brazil,

India,

it

is

obvious

Some of

the world's biggest countries such as China,

and Malaysia are growing up rapidly

Indonesia,

industrialized countries.

The consumption of resources and energy

growing so

lot

fast that a

would be devastated

the world

that

to

in

up with

catch

those countries are

of people are concerned about the consequences of

their

industrialization. Especially, in China, the energy production cannot satisfy the industrial

consumption.

The
to those

rights

and obligations inherent

in intergenerational equity

of intragenerational equity. Intragenerational equity

implies equitable allocation of international

though

it

is

said

"intragenerational

that

not

fruitful. If

we

parallel

an international level

at

water, and marine resources.""

Even

be

from

should

equity"

distinguished

spending energy into differentiating the two terms

"intergenerational equity,""
is

air,

have close

in detail

establish intergenerational equity, then intragenerational equity

is

not

a big problem.

There are a

lot

of legal obstacles to establishing

this

term as the principle of

law as industrialized countries argue

international environmental

that "such a right has

never been recognized by the international community."

But the international community
intragenerational equity,

it

is

is

realizing that without addressing the issue of

hard to solve the problem of intergenerational inequity. This

60%

Artificial fertilizer

Source: Indira Gandhi Institute of Development Research, 1992
~^^

Boer, supra note 262.

"^^

Edith

200

Brown Weiss, What Obligation Does Our Generation Owe

(1990).

Professor

intergenerational equity.

Weiss

says

that

"[I]ntragenerational

to the Next?, 84

equity

should

be

Am.

J.

Int'l

L. 198,

distinguished

Intragenerational equity concerns the distribution of wealth between

from

members of

Intergenerational equity is defined as the entitlement of all generations of
humanity to inherit the same or improved "planetary health" and robustness that the first generation of
humanity enjoyed." Id
Boer, supra note 262. In addition to that, the North further argues that the existence of intragenerational
equity is subject to "the potential floodgate of suits against governments if such a right was recognized but
not fulfilled." The North is also against "the idea of intragenerational equity on the ground that such an idea
would put an obligation upon the developed countries to ensure economic equity within the generation."
See id.

the existing generation.
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concern

is

reflected

Principle 3 which

is

on some of the international
related to intcrgenerational

Declaration explicitly states in Principle

situation

5);

^

instruments.

In addition to

and intragcncrational equity, the Rio

and 7

that (1)

we

are obliged to "decrease

and better meet the needs of the majority of the

disparities in the standards of living

people of the world (Principle

5, 6,

legal

(2) provide for priority treatment to

and needs of developing countries, particularly the

most environmentally vulnerable" (Principle

6);

and

least

"the special

developed and those

(3) recognize that "in

have

different contributions to global environmental degradation, States

view of the

common

but

differentiated responsibilities" (Principle 7).

But when

it

comes

to the question

of

who

should take the burden of reducing the

hard to find an answer to

The poorer

consumption of natural resources,

it is

might say

need of resources for more industrialization and the

that they are really in

richer countries

matters

in

might say "So are we!" This North

dealing

with

intcrgenerational

community has witnessed other
countries

differences.

on the areas of desertification are

Canada and Russia

v.

equity.

it.

South issue
Recently,

is

countries

one of the biggest

however,

the

world

While countries such as Japan and other

sensitive to global

are lax in terms of preventing the global

warming, countries such as

warming

effect since they are

living in cold areas.

And, the South maintains the view

that intcrgenerational equity is a far cry if the

present generation does not solve the problem of economic and inequity, resulting in

See Montreal Protocol, supra note 203,
of controlling "equitably

at

1550.

The Preamble

to the

Montreal Protocol reflects the aim

emissions of substances that deplete the ozone layer."; see Climate

total global

Change Convention, supra note 202,

the Climate

Change Convention guides the Parties to achieve the
Annex I of the Convention says that Parties agree

objective of the Convention on "the basis of equity" and

need for "equitable and appropriate contributions" to achieve the aim of the
Convention; see Convention on Biological Diversity supra note 91, The objectives of the Convention on

to take into account the

Biological Diversity include the "fair and equitable" sharing of the benefits arising out of the use of genetic
resources.

And

Principle 3 of the Rio Declaration refers to the "right to development" as a

means of

"equitably" meeting the developmental and environmental needs of present and future generations.

from the jurisprudence of the ICJ on
use natural resources equitably
in

is

fisheries conservation, practical

Apart

implementation of the obligation to

reflected in bilateral and multilateral agreements to share rights of access

relation to, for example, fisheries

and freshwater resources. Also

UNCLOS

references to equitable utilization of resources and equitable sharing of benefits. See

^™ Rio Declaration, supra note
98,

at

874.

contains a
id.

number of
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environmental degradation around the world. Therefore the future generations' right

heahhy environment could only be protected

if

the present generation

is

to a

prevented from

over-using the environment. Without addressing the issue of the economic inequity,

however, the prevention of overuse of the environment
International

have they duty

community comes up with more

A

lot

not possible.

legal instruments stating that States

Both the Stockholm and Rio Declarations

to cooperate."

signify this trend.

is

reflect

and

of international agreements stipulate a duty of industrialized

countries to help developing countries to pursue sustainable development and protect the
global environment.

There are three components of partnership on which global partnership
First, the

notion of

been incorporated

common
into

whose

international

"^'

"common

to global

legal

environmental degradation.^^"* States

impose a disproportionate pressure on the global environment and which

Law Concerning

States in accordance with the Charter of the United Nations,

also the Stockholm Declaration, supra note 163, in Part

environmental

international

but differentiated responsibilities" to recognize

See Declaration on Principles of International

among

Many

instruments.

legal

have the different contributions

societies

based.

concern on the part of the international community has long

instruments also use the term
that States

is

problems. ..will

require

extensive

I,

para. 7,

cooperation

Friendly relations and Cooperation

UNGA
it

among

is

Res. 2625

(XXV)

(1970). See
growing class of
and see also. Rio

said that "[a]
nations..."

Declaration, supra note 123, at 874. Principle 7 of the Declaration declares that "[s]tates shall cooperate in

a spirit of global partnership to conserve, protect and restore the health and integrity of the Earth's
ecosystem..."
^^'

See

e.g..

United Nations Framework Convention on Climate Change (visited Mar. 23,

http://www.unfccc.de/fccc/conv/conv. htm,

in Article 4,

it

is

1998)

said that "[a]ll Parties, taking into account

common

but differentiated responsibilities and their specific national and regional development
According to Article 4(3), the developed countries "shall provide new and additional financial
resources to meet the agreed full costs incurred by developing [countries]. In Article 4(4), it is stated that
the developed countries "shall also assist the developing [countries] that are particularly vulnerable to the

their

priorities..."

adverse effects of climate change

in meeting costs of adaptation to those adverse effects." See also the
Montreal Protocol, supra note 203; and the Biological Diversity Convention, supra note 201

The Biological Diversity Convention, supra note 20

1

.

In the Preamble, the

Convention provides

contracting parties of the convention affirm that "the conservation of biological diversity

concern of humankind." Id See

also.

is

a

that the

common

United Nations Framework Convention on Climate Change, supra

note 202. The convention expressly states that the parties to the convention shall acknowledge that "change
in

the Earth's climate and

its

adverse effects are a

common

See Climate Change Convention, supra note 202.

concern of humankind." Id
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command

high levels of technological and financial resources, bear a proportionally

higher degree of responsibility in the international pursuit of sustainable development.

That

the principle implies that different standards

is,

may be

applied to different groups

of countries.

The

principle of

expression in the

common

but differentiated responsibilities

1987 Montreal Protocol

to

the

is

given concrete

Ozone Layer Convention, which

establishes a time-table for the reduction of controlled substances that deplete the
layer.^^^

The Rio Declaration offered

principle

the

of

common

but

responsibilities in the contribution to global environmental degradation.

ozone

differentiated

977

United Nations Framework Convention on Climate Change states in Article 4(8)
that "small island countries, countries with low-lying coastal areas, countries with arid

and semi-arid areas, forested areas and areas
given

full

liable to forest decay,"

and so forth

consideration to what actions are necessary under the convention.

shall

be

778

Principle 6

of the Rio Declaration states that priority shall be given to the special situation and needs

of developing countries,
770

vulnerable.

momentum

The

in particular the least

developed and those most environmentally

principle of the special treatment of developing countries

is

gaining

while a number of international legal instruments recognize the differentiated

responsibilities

among

countries.

-" Agenda 21, June 13, 1992, U.N. Doc. A/CONF.151/26 (vols. 1, 11,
example, the CSD (the UN Commission on Sustainable Development),

&

111)

(1992). In

at its third

Agenda

21, for

session in April 1995,

when noting the special responsibility bom by developed countries in the field of
changing production and consumption patterns that are detrimental to sustainable development. See Doc.
E/1995/32, para. 31.
referred to this principle

^ ^

See Montreal Protocol, supra note 203. The time-table is based on 1986 levels of production and
consumption of these substances. In Article 2(5) of the Protocol, it is stated that special provisions apply to
States with very low levels of production and consumption in 1986. In Article 5, the Protocol recognizes

the special situation of developing countries.

See id
Rio Declaration, supra note 123, at 874. In Principle 7, it is said that the developed countries
"acknowledge the responsibility that they bear in the international pursuit of sustainable development

view of the pressures

their societies place

command." Id
See Climate Change Convention, supra note 202.

resources they

in

on the global environment and of the technologies and fmancial

Chapter

V

Conclusion
issue of equity in international environmental law does not have a long

The

compared

history

immensity

to the notions

of environmental

generations,

is

it

very

of equity

in

and

destruction

important

and

domestic laws. However, because of the

urgent

notions

establish

to

on

impact

expected

its

our

future

of equity

in

environmental law, domestic and international.

Looking

into the eyes

of innocent children

who

are in danger of taking the burden

of inheriting the degraded environment from present generations,
loss

by giving up environmentally unsustainable

life

don't feel any sense of

I

Compared

style.

to the loss

of

fundamental right to environment that our unlucky future generations might be forced to

have

in the future

world with

less

number of fauna and

deprived of environmentally burdensome
Fortunately, the world
generations.

Humans

are

is

life style is

realizing that

intrinsically

As

human

the world

expand

their

is

inclined

generations even though they have no idea of
that this

it

who

flora

and

in a hotter climate, being

not a serious

harm

high time that

to

protect

the

to us.

we

acted for future

interests

of future

they are going to be. Little surprise

desire has been incorporated into a lot of international legal instruments.

is

getting smaller to the level of global village, the peoples of the world

concerns over clean and sustainable environment irrespective of race and

nationality.

More has
that since

day,

we

I

to

be done to develop the notions of equity.

I

am

very optimistic about

have witnessed more people showing their worry about the environment. One

will see a country, a corporation, or an individual stand before the court to

defend for what they will have done to the environment against the
representing on behalf of future generations.

52

plaintiff(s)

53

Even though
still

the duty to protect the interests of future generations

remain as a moral obligation,

of equity

in

it

is

going

to

be a legal duly

al'lcr

is

considered to

the llcdgling notions

environmental law are strongly established into each legal system.
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